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IN RE YOLANDA V. ET AL.*
(AC 42870)

DiPentima, C. J., and Elgo and Harper, Js.
Syllabus

The respondent mother appealed to this court from the judgments of the
trial court terminating her parental rights with respect to her minor
children. She claimed that the trial court improperly concluded that she
failed to achieve the requisite degree of personal rehabilitation required
by the applicable statute (§ 17a-112), and that termination of her parental
rights was in the best interests of the children. Held:

1. The trial court properly determined that the respondent mother failed to
attain the degree of rehabilitation sufficient to warrant the belief that,
at some time in the foreseeable future, she would be capable of assuming
a responsible position with respect to the care of her children: the
evidence in the record belied the mother’s assertion that she was compli-
ant with the court-ordered specific steps for the eight and one-half
months immediately preceding trial, as the record contained sufficient
evidence for the trial court to conclude that the mother had not corrected
several of the factors that led to the initial commitment of her minor
children, including that she did not comply with certain, random toxicol-
ogy screenings, she was arrested and convicted for certain drug related
crimes, she did not comply with securing a legal income, she missed
three supervised visits with her children, and the record substantiated
the determination made by the trial court that the substance abuse,
mental health, and parenting issues that led to the initial commitment
of the mother’s minor children continued to plague her because, although
she completed some services, she failed to benefit from such services;
moreover, in evaluating the mother’s rehabilitation efforts, the trial court
was mindful of the specialized needs of the minor children, and the
court also properly considered the mother’s history with the Department
of Children and Families since 2002 and her history and unsuccessful
attempts at reunification with her older children.

2. The trial court properly determined that termination of the respondent
mother’s parental rights was in the best interests of the minor children,
who needed permanency, continuity, and stability in their lives; the
evidence in the record supported that determination, as the trial court
found that, despite the existence of a bond between the mother and
the minor children, and despite the many services that had been provided

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.
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to the mother over the years, she remained unable to serve as a safe,
nurturing, and responsible parent who was capable of assuming the
care of three children who all had special needs and who had suffered
trauma while in her care, and further, the mother’s continued involve-
ment in the drug trade imperiled the safety and stability of the minor
children.

Argued October 17, 2019—officially released January 13, 2020**
Procedural History

Petitions by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor children, brought to the Super-
ior Court in the judicial district of Hartford, Juvenile
Matters, where the respondent father was defaulted
for failure to appear; thereafter, the matters were tried
to the court, C. Taylor, J.; judgments terminating the
respondents’ parental rights, from which the respon-
dent mother appealed to this court. Affirmed.

Joshua Michtom, assistant public defender, for the
appellant (respondent mother).

Rosemarie T. Weber, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, and Benjamin Zivyon, assistant attorney general,
for the appellee (petitioner).

Stein M. Helmrich, for the minor children.
Opinion

ELGO, J. The respondent mother appeals from the
judgments of the trial court terminating her parental
rights as to Yolanda V., Jennessy V., and Hailey V., her
minor children.! She contends that the court improperly

** January 13, 2020, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.

!'The court also terminated the parental rights of the minor children’s
father, whom we refer to by that designation. At trial, the father was defaulted
due to his failure to appear. Because he has not appealed from the judgments
of the trial court, we refer in this opinion to the respondent mother as
the respondent.
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concluded that (1) she failed to achieve the requisite
degree of personal rehabilitation required by General
Statutes § 17a-112, and (2) termination of her parental
rights was in the best interests of the children.? We
affirm the judgments of the trial court.

The following facts, which the trial court found by
clear and convincing evidence,’ are relevant to this
appeal. The respondent is a convicted felon and drug
trafficker who has a history of substance abuse, domes-
tic violence, and mental health issues. She has been
diagnosed with depression, anxiety, post-traumatic
stress disorder, mood disorder, and bipolar disorder.

As the court noted in its memorandum of decision,
the Department of Children and Families (department)
“has been involved with [the respondent and her family]
since 2002, due to issues of domestic violence, sub-
stance abuse, mental health, parenting issues, physical
neglect, and physical abuse.” In 2002, the respondent’s
two older children, Malaysha R. and Damion B., were
removed from her care following her arrest on drug
related charges and subsequent incarceration. Their
guardianship ultimately was transferred to a relative,
and efforts to reunify them with the respondent were
unsuccessful.

?We note that the attorney for the minor children filed a statement in
which he took no position with respect to the first claim and adopted the
position of the respondent with respect to the second claim. That statement
was filed two days prior to oral argument before this court, in contravention
of Practice Book § 67-13, which requires such statements to be filed within
ten days of the filing of the appellee’s brief. In this case, the appellee filed
its brief on August 7, 2019. The attorney for the minor children nonetheless
did not file his statement with this court until October 15, 2019. Moreover,
counsel for the appellee represented to this court at oral argument held on
October 17, 2019, that she did not receive the attorney’s statement until that
very day. We remind the attorneys for minor children of their obligation to
comply with the rules of practice in this state.

? In this appeal, the respondent concedes that the court’s factual findings
are supported by evidence in the record before us and does not challenge
those findings as clearly erroneous.
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Yolanda was born in 2006, and was twelve years old
at the time of trial. She has “significant special needs,”
having been diagnosed with autism spectrum disorder
and attention deficit hyperactivity disorder (ADHD).
Jennessy was eleven years old at the time of trial and
suffers from ADHD, post-traumatic stress disorder, and
multiple learning disorders. Hailey was ten years old
at the time of trial and has been diagnosed with ADHD,
multiple learning disorders, and pica.*

On January 25, 2010, Hailey sustained a cut to her
forehead. The department received a report from emer-
gency medical technicians who responded to a 911 call,
who “did not feel that the coffee table, that [the respon-
dent] reported the child had hit, had sharp enough edges
to inflict such injury.” Although a subsequent investiga-
tion concluded that there was insufficient evidence to
substantiate the allegations of physical abuse, the case
remained open and ongoing services continued.

On May 24, 2010, the department received a report
from a teacher concerned by red sores on Yolanda’s
hands because Yolanda “had made statements accusing
[the respondent of] hitting her.” The department ulti-
mately could not substantiate those allegations.

On February 16, 2011, the department received a
report of emotional neglect stemming from a physical
and verbal altercation between the respondent and the
father, which later was substantiated. As the court
recounted in its memorandum of decision: “The caller
stated that police went to the home and learned that
[the respondent] and [the father] had a physical and
verbal altercation. According to the caller, this occurred

4 “Pjca is a symptom of a neurological or psychiatric disorder, which is
usually only found in children and is manifested by the ingestion of non-
nutritive substances, such as large quantities of dirt.” Caro v. Woodford, 280
F.3d 1247, 1252 n.2 (9th Cir. 2002), cert. denied, 536 U.S. 951, 122 S. Ct.
2645, 153 L. Ed. 2d 823 (2002).
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quite often. The caller stated that there were holes all
over the walls and the caller was unsure if they were
from both parties. There was spaghetti splattered over
the wall. There were numerous items broken in the
home from past fights which were never reported. [The
father] had injuries. According to the caller, both parties
were hitting each other. However, [the respondent] did
not have any visible injuries. The children were present
but not injured. The caller stated that the children were
‘scared out of their minds.’ The caller stated that neigh-
bors heard the children screaming. The two older chil-
dren told the caller that ‘mommy and daddy fight all
the time.” Both parents were arrested. [The respond-
ent] was charged with assault in the third degree, disor-
derly conduct, and interfering. [The father] was charged
with disorderly conduct and interfering. Both parties
remained in police custody. The children remained at
the home with arelative. The allegations were substanti-
ated and the case was transferred to ongoing services.
The children entered care at this time.”®

The minor children thereafter were adjudicated
neglected and committed to the custody of the peti-
tioner, the Commissioner of Children and Families, on
November 10, 2011. At that time, the court issued spe-
cific steps for both the respondent and the father. Fol-
lowing the implementation of services by the depart-
ment, the court returned custody of the children to the
respondent on September 18, 2012, approximately one
and one-half years after the neglect petitions had
been filed.

The department nevertheless continued to receive
reports concerning the respondent and her family. As
the court found: “On June 23, 2014, [the department]

® The record indicates that the department invoked a ninety-six hour hold
on the minor children on March 25, 2011, and filed neglect petitions on their
behalf days later.
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received a report from [the Community Health Center],
alleging reported physical neglect of the children by
[the respondent]. . . . The caller, who had done an
intake, expressed concerns regarding [the respon-
dent’s] substance abuse issues. [The respondent] tested
positive for phencyclidine (PCP),* marijuana, and
cocaine. The caller confronted [the respondent] with
the results [and the respondent] did not deny using
illicit substances . . . .

“[In-Home Child and Adolescent Psychiatric Ser-
vices]” had been working with the family since Septem-
ber, 2015. . . . The caller indicated that [that provider]
had difficulty in reaching [the respondent] for six weeks
and had difficulty in meeting with the family to provide
necessary clinical services. The program was supposed
to meet with Hailey three times per week, but [the
respondent] had failed to make her available for at least
three weeks. . . .

“On March 4, 2016, [the department] received a report
from [the children’s elementary school] alleging physi-
cal neglect of Yolanda, Jennessy, and Hailey by [the
respondent]. The caller reported that the children had

6 “[P]hencyclidine (PCP) is a street drug that induces psychotic behavior.”
State v. Washington, 1565 Conn. App. 582, 588 n.3, 110 A.3d 493 (2015). It
is “defined as a piperidine derivative C,;Hy;N used chiefly in the form of its
hydrochloride [especially] as a veterinary anesthetic and sometimes illicitly
as a psychedelic drug . . . .” (Internal quotation marks omitted.) State v.
Reddick, 153 Conn. App. 69, 71 n.1, 100 A.3d 439, appeal dismissed, 314
Conn. 934, 102 A.3d 85, cert. denied, 315 Conn. 904, 104 A.3d 757 (2014).

"Intensive In-Home Child and Adolescent Psychiatric Services, known
also as IICAPS, “provides home-based treatment to children, youth and
families in their homes and communities. Services are provided by a clinical
team which includes a [m]aster’s-level clinician and a [b]achelor’s-level
mental health counselor. The clinical team is supported by a clinical supervi-
sor and a child & adolescent psychiatrist. ICAPS Services are typically
delivered for an average of [six] months. IICAPS staff also provide [twenty-
four hour]/[seven day] emergency crisis response.” (Internal quotation marks
omitted.) Matthew C. v. Commissioner of Children & Families, 188 Conn.
App. 687, 706-707 n.10, 205 A.3d 688 (2019).
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chronic lice . . . . After [the department] investiga-
ted, the lice issue with the children was resolved and
the case was submitted for closure with the children
engaged in services at [the Village for Families and
Children] and [Wheeler Center] Care Coordination.

“On May 10, 2016, [the department] received a report
from [the Village for Families and Children] stating that
the family appeared that evening for their medication
management appointment. [The respondent] reported
that her [former boyfriend] broke into the home and
strangled Yolanda the night before. None of the child-
ren awoke [the respondent]. [The respondent] learned
of this right before the appointment that night. Yolanda
told [the respondent] that [the former boyfriend]
‘choked’ her. Jennessy told [the respondent that] she
heard her sister screaming and saw the man chok-
ing her sister. Jennessy also reported she heard glass
breaking. [The respondent’s] car window was in fact
broken. [The respondent] did not report this to police.
The caller indicated that he/she encouraged [the respon-
dent] to call the police. The children stated they did
not go to [the respondent] because they were scared and
[she was] sleeping. The allegations of physical neglect
regarding Yolanda, Jennessy, and Hailey were substan-
tiated against [the respondent] due to circumstances
injurious to the children’s well-being.

“IThe department] concluded that [the respondent]
was actively using PCP and marijuana while caring for
her children. She presented with erratic thoughts and
paranoia, which appeared to be a direct result of her
PCP usage and unaddressed mental health. The child-
ren did not appear to be aware of [the respondent’s]
substance abuse, however, her usage and unaddressed
mental health impacted her ability to parent and protect
the children appropriately. The allegation of emotional
neglect was substantiated on behalf of the children as
the children reported being scared of burglaries to their
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home. [The respondent’s] erratic and paranoid behavior
created an emotional impact on the children, as they
became fearful to reside in their home and were noted
to have difficulty sleeping. The case was transferred
for ongoing services. [The respondent] continued to
work with [Wheeler Center] to address her substance
abuse and mental health, as well as the children’s men-
tal health services at [the Village for Families and
Children]. . . . [Intensive Family Preservation] ser-
vices were put in place to assist [the respondent] . . .
in improving and strengthening family functioning.”
(Footnotes added.)

On October 19, 2017, the respondent attempted to
commit suicide. She was transported by ambulance to
the hospital with Yolanda at her side. Hospital officials
contacted the department that day to report allegations
of physical neglect of the minor children, which the
department later substantiated.

The petitioner initiated a ninety-six hour hold on the
minor children on October 20, 2017, and the trial court
issued an order of temporary custody days later.® The
department thereafter filed a neglect petition on behalf
of the minor children, alleging, inter alia, that they were
being denied proper care and attention and that they
were being permitted to live under conditions injurious
to their well-being. On January 25, 2018, the respondent
appeared in court and entered a plea of nolo contendere
to the injurious conditions allegation. As a result, the
minor children were adjudicated neglected and com-
mitted to the custody of the petitioner. At that time,
the court issued specific steps which the respondent
signed.’ The court also ordered the respondent to sub-
mit to a hair test. All three segments of that test later
came back positive for PCP.

81t is undisputed that this was the second removal of the minor children
in the span of six years. At that time, the minor children were placed in a
relative foster home, where they since have remained.

 The specific steps issued on January 25, 2018, required, among other
things, the respondent to (1) “[k]eep all appointments set by or with” the
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On August 13, 2018, the petitioner filed petitions to
terminate the respondent’s parental rights predicated
on her failure to achieve sufficient rehabilitation pursu-
ant to § 17a-112 (j) (3) (B) (). In response, the respon-
dent denied the substance of those allegations.

A two day trial on the termination petitions was held
in January, 2019, at which the parties submitted docu-
mentary and testimonial evidence. On March 18, 2019,
the court issued its memorandum of decision, in which
the court granted the petitions to terminate the respon-
dent’s parental rights. In so doing, the court made exten-
sive findings of fact and concluded that the petitioner
had established that the adjudicatory ground for termi-
nation existed and that termination was in the best
interests of the minor children. From those judgments,
the respondent now appeals.

I

The respondent first claims that there was insuffi-
cient evidence for the trial court to find by clear and
convincing evidence that she had failed to achieve the
degree of personal rehabilitation required by § 17a-112.
More specifically, the respondent argues that, although
she “was not fully compliant with all specific steps, her

department, (2) “[s]Jubmit to random drug testing”, (3) “[n]ot use illegal
drugs”, (4) “[g]let and/or maintain . . . a legal income”, (5) “[n]ot get
involved with the criminal justice system”, and (6) [l]earn to take care of
the children’s physical, educational, medical or emotional needs, including
keeping [their] appointments with [their] . . . providers.”

1 General Statutes § 17a-112 (j) (3) (B) (i) provides in relevant part: “The
Superior Court . . . may grant a petition [to terminate parental rights] . . .
if it finds by clear and convincing evidence that . . . the child . . . has
been found by the Superior Court . . . to have been neglected . . . in a
prior proceeding . . . and the parent of such child has been provided spe-
cific steps to take to facilitate the return of the child to the parent . . .
and has failed to achieve such degree of personal rehabilitation as would
encourage the belief that within a reasonable time, considering the age and
needs of the child, such parent could assume a responsible position in the
life of the child . . . .”
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noncompliance occurred largely at the beginning of the
case, and was followed by an eight month period of
compliance immediately preceding” her January, 2019
trial.'! We do not agree.

The legal principles that govern our review are well
established. Pursuant to § 17a-112, “[t]he trial court is
required . . . to analyze the [parent’s] rehabilitative
status as it relates to the needs of the particular child,
and further . . . such rehabilitation must be foresee-
able within a reasonable time. . . . Rehabilitate means
to restore [a parent] to a useful and constructive place
in society through social rehabilitation. . . . The stat-
ute does not require [a parent] to prove precisely when
[she] will be able to assume a responsible position in
[her] child’s life. Nor does it require [her] to prove that
[she] will be able to assume full responsibility for [her]
child, unaided by available support systems. It requires
the court to find, by clear and convincing evidence, that
the level of rehabilitation [she] has achieved, if any,
falls short of that which would reasonably encourage
a belief that at some future date [she] can assume a
responsible position in [her] child’s life. . . . In addi-
tion, [iJn determining whether a parent has achieved
sufficient personal rehabilitation, a court may consider
whether the parent has corrected the factors that led
to the initial commitment, regardless of whether those
factors were included in specific expectations ordered
by the court or imposed by the department. . . .

I'The respondent also complains that the trial judge utilized “identical
language” in its memorandum of decision that also appears in other pub-
lished decisions. The language in question is contained in but a few para-
graphs of the court’s comprehensive seventy-seven page memorandum of
decision. Moreover, the respondent has not distinctly briefed any claim of
error with respect thereto, stating that she “does not here argue that this
duplicate language constitutes an abuse of discretion.” Instead, she suggests
that the court’s use of that language is an indication that the court did not
“adequately [weigh] the facts before it.” On our thorough review of the
court’s memorandum of decision in light of the record before us, we conclude
that her contention is without merit.
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“When a child is taken into the commissioner’s cus-
tody, a trial court must issue specific steps to a parent
as to what should be done to facilitate reunification
and prevent termination of parental rights.” (Citations
omitted; internal quotation marks omitted.) In re Shane
M., 318 Conn. 569, 585-86, 122 A.3d 1247 (2015). “Spe-
cific steps provide notice and guidance to a parent as
to what should be done to facilitate reunification and
prevent termination of rights. Their completion or non-
completion, however, does not guarantee any outcome.
A parent may complete all of the specific steps and still
be found to have failed to rehabilitate. . . . Con-
versely, a parent could fall somewhat short in complet-
ing the ordered steps, but still be found to have achieved
sufficient progress so as to preclude a termination of
his or her rights based on a failure to rehabilitate.”
(Citation omitted; internal quotation marks omitted.)
In re Elvin G., 310 Conn. 485, 507-508, 78 A.3d 797
(2013). “[I|n assessing rehabilitation, the critical issue
is not whether the parent has improved her ability to
manage her own life, but rather whether she has gained
the ability to care for the particular needs of the child
at issue.” (Internal quotation marks omitted.) In re
Luciano B., 129 Conn. App. 449, 476, 21 A.3d 858 (2011).

Appellate review of the trial court’s determination
that a parent has failed to achieve the required degree
of rehabilitation is a matter of evidential sufficiency.
As our Supreme Court has explained, “[w]hile . . .
clear error review is appropriate for the trial court’s
subordinate factual findings . . . the trial court’s ulti-
mate conclusion of whether a parent has failed to reha-
bilitate involves a different exercise by the trial court.
A conclusion of failure to rehabilitate is drawn from
both the trial court’s factual findings and from its
weighing of the facts in assessing whether those find-
ings satisfy the failure to rehabilitate ground set forth in
§ 17a-112 (j) (3) (B). Accordingly . . . the appropriate
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standard of review is one of evidentiary sufficiency,
that is, whether the trial court could have reasonably
concluded, upon the facts established and the reason-
able inferences drawn therefrom, that the cumulative
effect of the evidence was sufficient to justify its [ulti-
mate conclusion]. . . . When applying this standard,
we construe the evidence in a manner most favorable
to sustaining the judgment of the trial court.” (Emphasis
in original; footnote omitted; internal quotation marks
omitted.) In re Shane M., supra, 318 Conn. 587-88. “In
other words, [i]f the [trial court] could reasonably have
reached its conclusion, the [judgment] must stand, even
if this court disagrees with it.” (Internal quotation marks
omitted.) In re Jayce O., 323 Conn. 690, 716, 150 A.3d
640 (2016).

“An important corollary to these principles is that
the mere existence in the record of evidence that would
support a different conclusion, without more, is not
sufficient to undermine the finding of the trial court.
Our focus in conducting a review for evidentiary suffi-
ciency is not on the question of whether there exists
support for a different finding—the proper inquiry is
whether there is enough evidence in the record to sup-
port the finding that the trial court made.” (Emphasis
in original.) Id.

We begin our analysis by noting what is not in dispute.
The record before us contains ample evidence of the
respondent’s involvement with the department since
2002, when her eldest children were removed from her
care. The evidence further demonstrates that the
respondent has been provided numerous services over
the years to address her substance abuse, mental health,
domestic violence, and parenting issues. The respon-
dent also does not contest the court’s findings in its
memorandum of decision that she failed to comply with
the specific steps ordered by the court following the
removal of her minor children in October, 2017, includ-
ing (1) testing positive for marijuana and PCP on Octo-
ber 25, 2017, (2) testing positive for PCP on February
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6, 2018, (3) failing to submit to drug testing between
March 16 and June 18, 2018, (4) failing to consistently
attend mental health appointments, and (5) failing
to consistently attend medication management meet-
ings. Those findings are supported by the evidence in
the record before us.

The record also indicates that the minor children have
been removed from the respondent’s care and adju-
dicated neglected on two separate occasions in 2011
and 2017, respectively—the first precipitated by a
domestic violence altercation that left the children
“‘scared out of their minds’ ” and the second following
the respondent’s suicide attempt. As a result, the chil-
dren spent approximately two and one-half years in fos-
ter care due to those removals.

The respondent also does not dispute that, under our
rules of practice and decisional law, the critical date
in assessing rehabilitation efforts is the date that the
termination petition is filed. See Practice Book § 3ba-
7 (a) (trial court generally “is limited to evidence of
events preceding the filing of the petition or the latest
amendment” in adjudicatory phase of termination pro-
ceeding); see also In re Cameron W., 194 Conn. App.
633, 645-46, A.3d (2019) (“in the adjudicatory
phase, [the court] was limited to making its assessment
on the basis of facts preceding the filing of the petition
for termination of parental rights or the latest amend-
ment thereto”). At the same time, our law recognizes
that, in the rehabilitation context, “the court may rely
on events occurring after the date of the filing of the
petition to terminate parental rights when considering
the issue of whether the degree of rehabilitation is suffi-
cient to foresee that the parent may resume a useful
role in the child’s life within a reasonable time.”
(Emphasis in original; internal quotation marks omit-
ted.) In re Jennifer W., 75 Conn. App. 485, 495, 816
A.2d 697, cert. denied, 263 Conn. 917, 821 A.2d 770
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(2003). This court has thus held that “the [trial] court
[retains] discretion . . . to consider events and behav-
ior that occurred after the filing of the [termination]
petition to determine if the respondent had failed to
achieve sufficient personal rehabilitation to allow her
to assume a responsible position in her children’s lives.”
Id. In the present case, the court exercised that discre-
tion and expressly considered evidence of the respon-
dent’s conduct following the filing of the termination
petitions in its memorandum of decision.

In light of the foregoing, the respondent argues in
her principal appellate brief that she was “compliant”
with the court-ordered specific steps “for the eight and
one-half months immediately preceding the trial (June,
2018—January, 2019).”*> The evidence in the record
belies that assertion.

The specific steps required the respondent to “[s]ub-
mit to random drug testing; the time and method of the
testing will be up to [the department] to decide.” In its
memorandum of decision, the court found that while
the respondent complied with regularly scheduled test-
ing, she did “not comply with the unscheduled random
toxicology screenings.” That finding is supported by
the evidence at trial, which indicates that the respon-
dent failed to submit to “random urine screenings” on

12 The respondent further argues that the record reflects “substantial com-
pliance” with the specific steps on her part in the months prior to trial.
Apart from the factual inaccuracy of that statement, it reflects a misunder-
standing of the applicable principles that govern the rehabilitation determi-
nation. “[A] finding of rehabilitation is not based on a mechanistic tabulation
of whether a parent has undertaken specific steps ordered.” In re Destiny
R., 134 Conn. App. 625, 627, 39 A.3d 727, cert. denied, 304 Conn. 932, 43
A.3d 660 (2012). Rather, the ultimate issue is whether the parent has gained
the insight and ability to care for her children, given their ages and needs,
within a reasonable time. See In re Eden F., 250 Conn. 674, 706, 741 A.2d
873 (1999). For that reason, this court previously has rejected the claim that
a respondent’s “substantial compliance” with specific steps precludes the
trial court from terminating her parental rights. In re Coby C., 107 Conn.
App. 395, 400-406, 945 A.2d 529 (2008).
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October 15, November 5, November 7, November 13,
November 16, and November 27, 2018.

The specific steps also required the respondent to
“In]ot get involved with the criminal justice system.”
The respondent concedes, and the record confirms, that
she was arrested on August 9, 2018, for selling twenty-
seven bags of fentanyl-laced heroin to an undercover
police officer. The respondent did not report that arrest
to the department. On November 28, 2018, the respon-
dent was convicted of one count of possession of a con-
trolled substance in violation of General Statutes § 21a-
279 (a) (1), one count of interfering with an officer in
violation of General Statutes § 53a-167a, and one count
of criminal trespass in the first degree in violation of
General Statutes § 53a-107.%

Furthermore, the specific steps obligated the respon-
dent to secure “a legal income.” The evidence in the
record plainly indicates that the respondent did not
comply therewith. The specific steps also required the
respondent to “[k]eep all appointments set by or with”
the department. The January 3, 2019 addendum to the
social study that was admitted into evidence at trial
states that the respondent had “missed three supervised
visits with her children” since August 15, 2018."* In light
of the foregoing, the respondent’s claim of compliance
with the specific steps in the eight and one-half months
prior to trial is untenable.

In addition, we note that, contrary to the contention
of the respondent, the court acknowledged her compli-
ance with certain steps and her completion of certain

13 A certified copy of the respondent’s criminal conviction record was
admitted into evidence at trial. That document indicates that the respondent
received a suspended sentence with three years of probation for those
offenses.

“1n its memorandum of decision, the court found that the respondent
“failed to visit her [minor] children on August 15, 2018, September 5, 2018,
and September 26, 2018.”
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programs. As the court stated in its memorandum of
decision, “[t]he credible evidence in this case clearly
and convincingly shows that [the respondent] has
undertaken some rehabilitative services. It has also
been clearly and convincingly shown that she has com-
pleted some services.” At the same time, the court also
concluded that “it has . . . been clearly and convinc-
ingly shown that [the respondent], as shown by her
conduct, has failed to benefit from such services.”

In so doing, the court expressly relied on the precept
that “[iln determining whether a parent has achieved
sufficient personal rehabilitation, a court may consider
whether the parent has corrected the factors that led
to the initial commitment . . . .” In re Vincent D., 65
Conn. App. 658, 670, 783 A.2d 534 (2001). In its memo-
randum of decision, the court concluded that the sub-
stance abuse, mental health, and parenting issues that
led to the initial commitment of the respondent’s minor
children continued to plague the respondent. The
record substantiates that determination.

The evidence indicates that, although she completed
substance abuse treatment that included an intensive
outpatient program in late 2017, and the women in heal-
ing group in January, 2018, the respondent subsequently
tested positive for PCP in February, 2018. Following
that positive test, the evidence indicates that the respon-
dent repeatedly refused to comply with random toxicol-
ogy screenings. It also is undisputed that the respondent
was arrested in 2018 for selling heroin and later con-
victed of possession of a controlled substance in viola-
tion of § 21a-279 (a) (1), months prior to trial on the
termination petitions.

In addition, the evidence indicates that, in the months
leading up to the filing of the petitions for termination of
her parental rights, the respondent did not consistently
attend mental health and medication management
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appointments following the commitment of her minor
children. During certain periods of time in which her
therapist and department officials were concerned that
the respondent was not taking her prescribed medica-
tions, they observed her “as being easily agitated, over-
whelmed, impatient and . . . not making sense at
times.” The respondent also did not accurately inform
her therapist of the circumstances surrounding her
August 9, 2018 arrest’ or the fact that she was involved
in a domestic violence incident in November, 2018.16

Furthermore, despite completing a Therapeutic Fam-
ily Time program, the evidence submitted at trial sub-
stantiates the court’s finding that the respondent missed

15 The respondent’s mental health therapist, Jordan Wasik, testified at trial
as follows:

“[The Petitioner’s Counsel]: [W]hat did she tell you about her arrest in
August of 2018?

“[Wasik]: She had said that she was in the wrong place at the wrong time
and that [what] was reported was incorrect.

“[The Petitioner’s Counsel]: Okay. So if you were to learn that [the respon-
dent] was arrested for selling fentanyl-laced heroin to an undercover officer
in August of 2018, would that be consistent with what she shared with you?

“[Wasik]: No.

“[The Petitioner’s Counsel]: Okay. And if you also learned that she had—
was found to have [twenty-seven] bags of fentanyl-laced heroin on her
person, would that be consistent with what she shared with you?

“[Wasik]: No.

“[The Petitioner’s Counsel]: Okay. Would those facts, if you knew them
in August of 2018, be concerning to you in terms of [the respondent’s] either
substance abuse status or mental health status?

“[Wasik]: Yes.”

16 A printout of a November 23, 2018 Facebook post from the respondent
was admitted into evidence at trial. In that post, the respondent recounted
in graphic detail an incident that transpired on Thanksgiving night in which
she was threatened with a weapon and was the victim of an attempted rape.
Approximately one week after that message was posted, her social worker
observed bruising on the respondent’s lower jaw. That evidence supports
the court’s finding that the respondent was involved in a domestic violence
incident that Thanksgiving.

At trial, Jordan Wasik, the respondent’s therapist, testified that the respon-
dent had not informed her of that incident. Wasik further testified that, if
the respondent had shared that information, she would have been concerned
about the respondent’s understanding of healthy relationships.
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three supervised visits with her children after the
department filed the termination petitions on August
13, 2018.' The evidence also indicates that, when the
respondent did attend supervised visits, she continued
to have “difficulty managing” the minor children.
Lourdes Burgos, an ongoing treatment worker with the
department, testified that, when the minor children
bickered with each other during supervised visits, the
respondent “would seem agitated, overwhelm[ed], and
would scream stop it . . . .” In this regard, we reiterate
the undisputed fact that the minor children all have
specialized needs including ADHD and, in Yolanda’s
case, autism spectrum disorder.

“[TIn assessing rehabilitation, the critical issue is not
whether the parent has improved her ability to manage
her own life, but rather whether she has gained the
ability to care for the particular needs of the child at
issue.” (Internal quotation marks omitted.) In re
Luciano B., supra, 129 Conn. App. 476. In evaluating
the respondent’s rehabilitation efforts, the court under-
standably was mindful of those specialized needs of
the minor children. The court also properly considered
the respondent’s history with the department since
2002. See id., 477 (rejecting claim that court “improperly
considered [the respondent mother’s] past history” in
making rehabilitation assessment); In re Jennifer W.,
supra, 75 Conn. App. 499 (explaining that trial court
must make “an inquiry into the full history of the respon-
dent’s parenting abilities” [emphasis in original]). In
addition, the court properly considered the respon-
dent’s history and unsuccessful attempts at reunifica-
tion with her older children. See In re Dylan C., 126
Conn. App. 71, 82, 10 A.3d 100 (2011) (court examined
respondent mother’s history with her other children “to
gain perspective on the respondent’s child caring and
parenting abilities”).

7See footnote 14 of this opinion.
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Construing the record before us in the manner most
favorable to sustaining the judgments of the trial court,
as we are obligated to do; see In re Shane M., supra,
318 Conn. 588; we conclude that it contains sufficient
evidence for the court to conclude that the respondent
had not corrected several of the factors that led to the
initial commitment of her minor children. That evidence
supports the court’s determination that the respondent
failed to attain that degree of rehabilitation sufficient
to warrant the belief that at some time in the foreseeable
future, she would be capable of assuming a responsible
position with respect to the care of her children.

II

The respondent also challenges the court’s finding
that the termination of her parental rights was in the
best interests of the minor children. She claims that
the court’s finding lacks an evidentiary basis and, thus,
is clearly erroneous. We disagree.

Connecticut’s appellate courts will not disturb a trial
court’s best interests finding unless it is clearly errone-
ous. See In re Brayden E.-H., 309 Conn. 642, 657, 72
A.3d 1083 (2013). “A finding is clearly erroneous when
either there is no evidence in the record to support it,
or the reviewing court is left with the definite and firm
conviction that a mistake has been made. . . . On
appeal, our function is to determine whether the trial
court’s conclusion was factually supported and legally
correct. . . . In doing so, however, [g]reat weight is
given to the judgment of the trial court because of
[the court’s] opportunity to observe the parties and the
evidence. . . . We do not examine the record to deter-
mine whether the trier of fact could have reached a
conclusion other than the one reached. . . . [Rather]
every reasonable presumption is made in favor of the
trial court’s ruling.” (Internal quotation marks omitted.)
In re Davonta V., 285 Conn. 483, 488, 940 A.2d 733
(2008).
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In the dispositional portion of its memorandum of
decision, the court emphasized the family’s history with
the department, noting that the present litigation
“marks the second removal [of the minor children] from
[the respondent’s] home . . . .” The court expressly
considered the seven statutory factors prescribed by
§ 17a-112 (k) and made findings with respect thereto.!
The court then considered the respondent’s ability to
provide stability and proper care for the minor children,
who all have special needs. In this regard, the court
found that “[t]he clear and convincing evidence also
shows that [the respondent] has been placed on notice
to address her issues in the past. . . . The evidence

. clearly and convincingly shows that she is incapa-
ble of being a safe, nurturing, and responsible parent

8 General Statutes § 17a-112 (k) provides: “Except in the case where
termination of parental rights is based on consent, in determining whether
to terminate parental rights under this section, the court shall consider and
shall make written findings regarding: (1) The timeliness, nature and extent
of services offered, provided and made available to the parent and the child
by an agency to facilitate the reunion of the child with the parent; (2)
whether the Department of Children and Families has made reasonable
efforts to reunite the family pursuant to the federal Adoption and Safe
Families Act of 1997, as amended from time to time; (3) the terms of any
applicable court order entered into and agreed upon by any individual or
agency and the parent, and the extent to which all parties have fulfilled
their obligations under such order; (4) the feelings and emotional ties of
the child with respect to the child’s parents, any guardian of such child’s
person and any person who has exercised physical care, custody or control
of the child for at least one year and with whom the child has developed
significant emotional ties; (5) the age of the child; (6) the efforts the parent
has made to adjust such parent’s circumstances, conduct, or conditions to
make it in the best interest of the child to return such child home in the
foreseeable future, including, but not limited to, (A) the extent to which
the parent has maintained contact with the child as part of an effort to
reunite the child with the parent, provided the court may give weight to
incidental visitations, communications or contributions, and (B) the mainte-
nance of regular contact or communication with the guardian or other
custodian of the child; and (7) the extent to which a parent has been
prevented from maintaining a meaningful relationship with the child by
the unreasonable act or conduct of the other parent of the child, or the
unreasonable act of any other person or by the economic circumstances of
the parent.”
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for her daughters. [The respondent] is obviously unable
to care for Yolanda, Jennessy, and Hailey appropriately
and to provide them with the safety, care, permanence,
and stability that the children need and deserve.”

More specifically, the court found that the respondent
had “numerous issues that are clearly antithetical to
safe, responsible, and nurturing parenting, and are also
antagonistic to [the minor children’s] best interests.”
The court noted the respondent’s history of substance
abuse, which continued after the removal of the minor
children from her home as reflected by her positive
tests! and her refusal to submit to random drug testing.

In addition, the court was mindful of the respondent’s
criminal history, noting that she is “a convicted felon
and drug trafficker” who previously had been incarcer-
ated.? In light of that criminal history, the court found
especially troubling the respondent’s “continued
involvement in serious criminal behavior” following the
commitment of her minor children. As the court stated:
“The petitioner put on evidence to clearly and convinc-
ingly show that [the respondent] did sell a quantity of
narcotics, specifically heroin laced with fentanyl, to an
undercover officer on August 9, 2018 . . . . Addition-
ally, it was further shown that, when [the respondent]
was arrested shortly thereafter, she was in possession
of the buy money that she had received from the under-
cover officer . . . and twenty-seven bags of heroin
laced with fentanyl, identical to the bags sold to the
undercover officer. Trafficking in narcotics is an occu-
pation fraught with danger and peril. These risks are
things that [the respondent], a convicted drug trafficker

Y The court found, and the record confirms, that the respondent tested
positive for marijuana and PCP on October 25, 2017, and tested positive for
PCP on February 6, 2018.

 The certified copy of the respondent’s criminal conviction record that
was admitted into evidence at trial indicates that the respondent’s criminal
history includes a 2002 conviction for the possession of a controlled sub-
stance with intent to sell in violation of General Statutes (Rev. to 2001)
§ 21a-277 (b).
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prior to August 9, 2018, would be expected to be
acquainted with. Unfortunately, these dangers and risks
would have to be shared with any young and dependent
children who shared [the respondent’s] home and life.”
We agree with the trial court that the respondent’s con-
tinued involvement in the drug trade bore directly on
her ability to provide safety and stability to the minor
children, irrespective of whether her criminal convic-
tion resulted in incarceration.?! We thus reject the
respondent’s assertion that the court “failed to articu-
late how [her] conviction . . . affected her parenting
ability.” Moreover, the evidence of the respondent’s
continued involvement in the drug trade substantiates
the court’s finding that the respondent’s “individual
judgment and conduct still remain questionable,”
despite being provided alitany of services by the depart-
ment over the course of many years.

The court also credited evidence submitted at trial
indicating that the respondent had shown little improve-
ment in her parenting abilities. As the court found,
the respondent’s referrals to parenting programs “have
failed to increase her abilities to manage her children’s
behaviors and their special needs. The reports from
her supervised visitations and [the Therapeutic Family
Time program] indicated that, despite services, [the
respondent] had great difficulty in managing the chil-
dren’s behaviors during visits. The court is well aware
and certainly sympathetic to the challenges that a care-
giver faces in raising three children with significant
special needs. Nevertheless, it was [the respondent’s]
responsibility to place herself in a position where she
could care for these children safely, responsibly, and
in a nurturing manner. Unfortunately, she has been

21 Tt is undisputed that the respondent received a suspended sentence and
three years of probation for her November 28, 2018 conviction of one count
of possession of a controlled substance, one count of interfering with an
officer, and one count of criminal trespass in the first degree, as reflected
in the certified copy of the respondent’s criminal conviction record that
was admitted into evidence at trial.
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unable to accomplish this.” That finding also is bol-
stered by the undisputed fact, which the court empha-
sized in its memorandum of decision, that the respon-
dent “has no legal income” and that she missed multiple
supervised visits with the minor children in the months
prior to trial. See footnote 14 of this opinion.

On appeal, the respondent emphasizes that the court,
in its memorandum of decision, found that the minor
children had a bond with her. That finding is substanti-
ated by the evidence in the record. It nonetheless is not
dispositive. As this court has explained, the appellate
courts of this state “consistently have held that even
when there is a finding of a bond between [a] parent
and a child, it still may be in the child’s best interest
to terminate parental rights.” In re Rachel J., 97 Conn.
App. 748, 761, 905 A.2d 1271, cert. denied, 280 Conn.
941, 912 A.2d 476 (2006); see also In re Melody L., 290
Conn. 131, 164, 962 A.2d 81 (2009) (same), overruled
in part on other grounds by State v. Elson, 311 Conn.
726, 91 A.3d 862 (2014).

In the present case, the court found that, despite the
existence of a bond and despite the many services that
had been provided to her over the years, the respondent
remained unable to serve as a “safe, nurturing, and
responsible parent who is capable of assuming the care
of Yolanda, Jennessy, and Hailey”—three children who
all had special needs and who had suffered trauma
while in her care.?? The court further found that the
respondent’s continued involvement in the drug trade
imperiled the safety and stability of the minor children.
The court thus found that termination of the respon-
dent’s parental rights was in the best interests of the
minor children, who needed permanency, continuity,

% Among the traumatic incidents documented in the record are the respon-
dent’s attempted suicide, the strangulation of Yolanda in their home by the
respondent’s former boyfriend, and the domestic violence incident that
precipitated their first removal from the respondent’s care and left the
children “ ‘scared out of their minds.’”
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and stability in their lives. Indulging every reasonable
presumption in favor of the court’s ruling as our stan-
dard of review requires; see In re Davonta V., supra,
285 Conn. 488; we conclude that the evidence in the
record supports that determination. That finding, there-
fore, is not clearly erroneous.

The judgments are affirmed.

In this opinion the other judges concurred.

THE BANK OF NEW YORK MELLON,
TRUSTEE ». JOHN
MAZZEO ET AL.

(AC 42180)

Keller, Prescott and Harper, Js.
Syllabus

The plaintiff bank, M Co., sought to foreclose a mortgage on certain real
property owned by the defendants J and L. At trial, the court denied
the motion for judgment filed by J and L, which was based on their
claim that M Co. failed to make out a prima facie case because a condition
precedent to foreclosure, namely, notice of default prior to acceleration,
had not been proven. The trial court rendered a judgment of foreclosure
by sale, from which J and L appealed to this court. Held:

1. J and L could not prevail on their claim that M Co. lacked standing, which
was based on their claim that M Co. failed to establish that it was the
holder of the note when it commenced the present action: M Co.’s
production of the original note at trial, as well as the admission into
evidence of the copy of the note through H, a litigation manager for B
Co., the subservicer for the loan securing M Co.’s mortgage to J and L’s
property, raised a presumption that M Co. was the holder of the note,
and it then became the burden of J and L to rebut that presumption in
order to challenge M Co.’s right to enforce the note, which they failed
to do; moreover, even though J and L claimed that the court improperly
admitted into evidence the routing history of the loan, that evidence
was not necessary to prove that M Co. was a holder of the note, as M
Co. produced the note, which was endorsed in blank, and, thus, the
challenge by J and L to the admission of the routing history, even if
valid, did not rebut the presumption that M Co. owned the debt when
this action commenced.
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2. The trial court improperly concluded that M Co. proved its prima facie
foreclosure case: even though J and L could not prevail on their claim
that M Co. did not demonstrate that it was the owner of the debt,
M Co. did not prove that all conditions precedent to foreclosure, as
established by the note and mortgage, had been satisfied, specifically,
M Co. did not demonstrate that it provided J and L with notice of default,
as the plain language of the mortgage note required that notices of
default be sent by first class mail, and the default notice admitted into
evidence and H’s accompanying testimony did not provide sufficient
facts for a trier of fact reasonably to infer that the notice was mailed
to J and L; moreover, A Co., the master servicer of the loan, generated
the default notice, and H, as a representative of B Co., the subservicer
for the loan, was not able to testify as to the practices A Co. employed
to generate or mail default notices, and H’s sole basis for claiming that
notice was mailed was the existence of the notice and a screenshot
from A Co.’s servicing platform that included a breach and expiration
date consistent with the date on the default notice; furthermore, H
provided no pertinent details regarding B Co.’s boarding process or
methods of verification, and although H testified that the screenshot
was part of the verification process for the mailing of the default notice,
H lacked personal knowledge of the policies and procedures used to
generate the screenshot; accordingly, the evidence was insufficient to
support the court’s determination that a default notice was sent to J
and L via first class mail, and, thus, M Co. failed to prove a prima facie
foreclosure case.

Argued October 15, 2019—officially released January 21, 2020
Procedural History

Action to foreclose a mortgage on certain real prop-
erty owned by the named defendant et al., and for other
relief, brought to the Superior Court in the judicial dis-
trict of Fairfield and tried to the court, Hon. Michael
Hartmere, judge trial referee; judgment of foreclosure
by sale, from which the named defendant et al. appealed
to this court. Reversed, judgment directed.

Janine M. Becker, with whom, on the brief, was
Patricia Moore, for the appellants (named defendant
et al.).

Benjamin Staskiewicz, for the appellee (plaintiff).
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Opinion

KELLER, J. The defendants, John Mazzeo and Linda
Mazzeo,! appeal from the judgment of foreclosure by
sale rendered by the trial court in favor of the plain-
tiff, The Bank of New York Mellon, formerly known as
The Bank of New York, as Trustee for the Certificate-
holders of CWALT, Inc., Alternative Loan Trust 2005-
56, Mortgage Pass-Through Certificates, Series 2005-
56. The defendants claim that the plaintiff (1) lacked
standing to bring the present action and (2) failed to
prove its prima facie case.? We disagree with the defen-
dants’ first claim but agree with the defendants’ second
claim and, accordingly, reverse the judgment of the
court.

Following a two day bench trial, the court issued a
memorandum of decision setting forth the following
findings of fact and procedural history: “On August 17,
2012, the plaintiff . . . filed this foreclosure complaint
against the defendants . . . . On November 3, 2014,
the defendants filed an answer and special defenses

!'The complaint named as defendants, in addition to John Mazzeo and
Linda Mazzeo, the state Department of Revenue Services and the United
States Internal Revenue Service, each of which had asserted tax liens against
the property. Those defendants, however, are not parties to the appeal, and
references in this opinion to the defendants are to John Mazzeo and Linda
Mazzeo, who are husband and wife.

% The defendants make four separate claims of error in their brief, which
we have condensed to two claims. We have interpreted the second claim
(“Did the court err in finding that the plaintiff established that it is the
current owner and holder of the underlying note and that the plaintiff has
been in possession of the note since prior to the commencement of the
foreclosure action?”), as one challenging whether the plaintiff had standing
to commence the underlying foreclosure action and whether the plaintiff
established a prima facie case.

We also have combined the third claim (“Was it error for the court to
allow the admission of exhibit 8, the ‘routing history’ of the note?”), with
the claim related to standing.

Finally, we have combined the fourth claim (“Did the court err in finding
that the plaintiff provided written notice of default to the defendants?”),
with the claim related to whether the plaintiff established a prima facie case.
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and setoffs.’> . . . The matter was tried to the court
on April 24 and April 25, 2018, subsequent to which the
parties submitted posttrial briefs. Based on the submis-
sions of the parties and the evidence presented at trial,
the court makes the following findings.

“The defendant, John Mazzeo, executed an adjustable
rate note? dated July 25, 2005, in the amount of $532,000,
originally in favor of Countrywide Bank, a division of
Treasury Bank, N.A. As of August 10, 2012, the date of
the underlying [c]Jomplaint, the plaintiff was the owner
and holder of the underlying note . . . . The court
examined the original underlying documents during the
trial. The note was secured by an open end mortgage
deed concerning 36 Shady Lane, Monroe, Connecticut
which was recorded on the Monroe land records. Bay-
view Loan Servicing, LLC (Bayview) is the current loan
servicer for the plaintiff. Lauren Haberlan, a litigation
manager for Bayview, testified extensively concerning
Bayview’s business records and how those records are
made, maintained and verified for accuracy in the ordi-
nary and usual course of business. She testified as to
how historical loan servicing records for this loan were
obtained, reviewed and audited for accuracy before
they were incorporated by Bayview as their own busi-
ness records.

3 The defendants asserted the following special defenses and setoffs: “(1)
The plaintiff’s action is barred by its violations of the provisions of [the
Real Estate Settlement Procedures Act, 12 U.S.C. § 2601 et seq.] and the
Dodd-Frank Wall Street Reform and Consumer Protection Act, [Pub. L. No.
111-203, 124 Stat. 1376-2223 (2010)].

“(2) The plaintiff’s action is barred and/or the defendants are entitled to
a setoff due to the charging of unnecessary fees and charges.

“(3) The plaintiff’s action is barred in that its assignor and/or agents
engaged in unfair lending practices.

“(4) The plaintiff’s action is barred by unclean hands in that its predecessor
disregarded underwriting standards and implemented fraud in the making
of the loan and mortgage.”

* The note was a negative amortization note, meaning that as the defen-
dants paid off portions of the principal and interest every month, the out-
standing balance due on the note increased instead of decreased.
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“Haberlan testified that the note was signed by defen-
dant John Mazzeo and that the note was endorsed in
blank. The plaintiff received the original note on Sep-
tember 23, 2005, and sent the note to [the] plaintiff’s
counsel, on September 19, 2011. The mortgage deed,
dated July 25, 2005, was signed by the defendants, John
and Linda Mazzeo, and recorded in the Monroe land
records. The mortgage deed secured property located
at 36 Shady Lane, Monroe, Connecticut. An assignment
of mortgage dated August 18, 2011, to the plaintiff also
was recorded on the Monroe land records.

“There were a number of prior loan servicers for this
loan prior to Bayview.” Bayview was given a limited
power of attorney to act on behalf of the plaintiff.

“The defendants were issued written notices of
default by one of the prior loan servicers, which were
sent to the defendants at the property address. Written
notices of default were sent to the defendants on Janu-
ary 27 and February 16, 2010. Under the terms of the
mortgage deed, notice to one borrower is considered
notice to all borrowers.

“The plaintiff presented a complete loan history, evi-
dence and backup of the debt, and a demonstrative
exhibit detailing the overall debt calculation. All loan
charges, fees and calculations constituting the total
debt were documented. The parties have stipulated that
the fair market value of 36 Shady Lane, Monroe, [Con-
necticut] is $414,000. The testimony and exhibits pre-
sented at trial established a total debt of $892,770.14.
The addition of a per diem interest charge of $82.56
from April 24, 2018, to August 27, 2018, will bring the
total debt to $903,090.14. The court will allow appraisal
fees (three appraisals) in the total amount of $1005 and
a statutory title search fee of $225.

5 Bank of America Home Loans (Bank of America) serviced the defendants’
loan prior to Bayview, and remains the master servicer for the loan. Bayview
is the subservicer.
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“Thus, the plaintiff established a prima facie case for
foreclosure. The plaintiff established that it is the owner
and holder of the underlying note; that the note is
endorsed in blank; that the plaintiff and or its agents
have been in possession of the original note since prior
to the commencement of this foreclosure action; that
the plaintiff is the current mortgagee of record; that
the plaintiff issued written notices of default to the
defendants; that the defendants failed to cure the under-
lying default; that the plaintiff issued proper [Emer-
gency Mortgage Assistance Program] notices to the
defendants, and that the loan is in default and currently
due for the January 1, 2010 mortgage payment. When
the defendants failed to cure the default, the plaintiff
accelerated the note and began these foreclosure pro-
ceedings.” (Footnotes added.)

In its decision, the court found no merit in the defen-
dants’ special defenses and setoffs. The court rendered
a judgment of foreclosure by sale with a sale date to
be set by the court upon resolution of the attorney’s
fees.® This appeal followed. Additional facts and proce-
dural history will be set forth as necessary.

I

The defendants first claim that the plaintiff lacked
standing to bring the present action. In particular, the
defendants claim that the plaintiff failed to establish
that it was the holder of the note at the time it com-
menced the present action. The plaintiff argues that it
had proved its status as holder and, thus, had standing
to bring the present action, by virtue of its possession
of the note and blank endorsement. We disagree with
the defendants and conclude that the plaintiff had stand-
ing to bring this action.

b A judgment ordering a foreclosure by sale is a final judgment for purposes
of appeal even if the court has not set a date for the sale. Willow Funding Co.,
L.P. v. Grencom Associates, 63 Conn. App. 832, 837-38, 779 A.2d 174 (2001).
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The following additional facts are relevant to the dis-
position of this claim. At trial, the plaintiff’s counsel
produced the original note for review by opposing
counsel and the court.” After the court stated that it
had reviewed the original note, the plaintiff’s counsel
offered for admission into evidence exhibit 7, a copy
of the original note, through its witness Lauren Haber-
lan? a litigation manager for Bayview, the subservicer
for the loan securing the plaintiff's mortgage to the
defendants’ property. After the court admitted into evi-
dence the copy of the note, Haberlan testified that the
signature page of the note contained two endorsements,
one of which was an endorsement in blank. Haberlan
further testified that the plaintiff was the holder of the
note at the commencement of the action, which was
August 14, 2012. The plaintiff’s counsel also offered for
admission into evidence exhibit 8, a document that
detailed the routing history for the loan in question.
Once the court admitted into evidence exhibit 8,
Haberlan testified, consistent with the information set
forth in the routing history, that “on [September 23,
2005], the [loan’s] collateral documents were with
[the plaintiff].”

“The issue of standing implicates the trial court’s
subject matter jurisdiction and therefore presents a

" At trial, the plaintiff’s counsel stated: “I have the original note, original
mortgage and certified assignment of mortgage. [ have shown such to oppos-
ing counsel and I've agreed with her that I'm going to be submitting copies
as . . . exhibits in this matter but I wanted to give Your Honor the opportu-
nity to review the original documents themselves.” The court replied, “I've
reviewed the documents. They appear to be in order.”

8 Following a voir dire of Haberlan, the defendants’ counsel objected to
the admission of exhibit 7, the copy of the note. The objections of the
defendants’ counsel were not based on any specific evidentiary grounds.
Rather, the defendants’ counsel stated that “I have no objection to the
introduction of the original note subject again to the plaintiff being able to
tie up that they're the person entitled to enforce the note.” Counsel also
stated, “I'm going to object at this point because we do not know who the
owner of the note is.”
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threshold issue for our determination. . . . Standing is
the legal right to set judicial machinery in motion. One
cannot rightfully invoke the jurisdiction of the court
unless he [or she] has, in an individual or representative
capacity, some real interest in the cause of action, or
a legal or equitable right, title or interest in the subject
matter of the controversy. . . . [When] a party is found
to lack standing, the court is consequently without sub-
ject matter jurisdiction to determine the cause. . . .
We have long held that because [a] determination
regarding a trial court’s subject matter jurisdiction is a
question of law, our review is plenary. . . . In addition,
because standing implicates the court’s subject matter
jurisdiction, the issue of standing is not subject to
waiver and may be raised at any time.® . . . [T]he
plaintiff ultimately bears the burden of establishing
standing.” (Citations omitted; footnote added; internal
quotation marks omitted.) Wells Fargo Bank, N.A. v.
Strong, 149 Conn. App. 384, 397-98, 89 A.3d 392, cert.
denied, 312 Conn. 923, 94 A.3d 1202 (2014).

“Generally, in order to have standing to bring a fore-
closure action the plaintiff must, at the time the action
is commenced, be entitled to enforce the promissory
note that is secured by the property. . . . Whether a
party is entitled to enforce a promissory note is deter-
mined by the provisions of the Uniform Commercial
Code, as codified in General Statutes § 42a-1-101 et seq.
. . . Under [the Uniform Commercial Code], only a
holder of an instrument or someone who has the rights
of a holder is entitled to enforce the instrument. . . .
When a note is endorsed in blank, any person' in pos-
session of the note is a holder and is entitled to enforce

 The defendants did not raise the issue of standing at trial.

1 Pursuant to General Statutes § 42a-1-201 (b) (27), a “[plerson” is defined
as “an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, government, govern-
mental subdivision, agency or instrumentality, public corporation or any
other legal or commercial entity.”
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the instrument. General Statutes §§ 42a-1-201 (b) (21)
(A), 42a-3-205 (b) and 42a-3-301.” (Emphasis omitted;
footnote added; internal quotation marks omitted.)
Deutsche Bank National Trust Co. v. Bliss, 159 Conn.
App. 483, 488-89, 124 A.3d 890, cert. denied, 320 Conn.
903, 127 A.3d 186 (2015), cert. denied, U.S. , 136
S. Ct. 2466, 195 L. Ed. 2d 801 (2016).

“The plaintiff’s possession of a note endorsed in blank
is prima facie evidence that it is a holder and is entitled
to enforce the note, thereby conferring standing to com-
mence a foreclosure action. . . . After the plaintiff has
presented this prima facie evidence, the burden is on
the defendant to impeach the validity of [the] evidence
that [the plaintiff] possessed the note at the time that
it commenced the . . . action or to rebut the presump-
tion that [the plaintiff] owns the underlying debt . . . .
The defendant [must] set up and prove the facts which
limit or change the plaintiff’s rights. . . . The posses-
sion by the bearer of anote [eJndorsed in blank imports
prima facie [evidence] that he acquired the note in good
faith for value and in the course of business, before
maturity and without notice of any circumstances
impeaching its validity. The production of the note
establishes his case prima facie against the makers and
he may rest there. . . . It [is] for the defendant to set up
and prove the facts which limit or change the plaintiff’s
rights.” (Citation omitted; internal quotation marks
omitted.) Id., 489.

In JPMorgan Chase Bank, National Assn. v. Simou-
lidis, 161 Conn. App. 133, 145-46, 126 A.3d 1098 (2015),
cert. denied, 320 Conn. 913, 130 A.3d 266 (2016), this
court elaborated that “[i]f the foreclosing party pro-
duces a note demonstrating that it is a valid holder
of the note, the court is to presume that the foreclosing
party is the rightful owner of the debt. . . . The
defending party may rebut the presumption that the
holder is the rightful owner of the debt, but bears the
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burden to prove that the holder of the note is not the

owner of the debt. . . . This may be done, for example,
by demonstrating that ownership of the debt had passed
to another party. . . . The defending party does not

carry its burden by merely identifying some documen-
tary lacuna in the chain of title that might give rise to
the possibility that a party other than the foreclosing
party owns the debt. . . . To rebut the presumption
that the holder of a note endorsed specifically or to
bearer is the rightful owner of the debt, the defending
party must prove that another party is the owner of the
note and debt. . . . Without such proof, the foreclosing
party may rest its standing to foreclose the mortgage on
its status as the holder of the note.” (Citations omitted,
emphasis in original.)

Here, the plaintiff’s production of the note at trial,
as well as the introduction into evidence of the copy
of the note through Haberlan, raised the presumption
that the plaintiff was the valid holder of the note. See
U.S. Bank, N.A. v. Ugrin, 150 Conn. App. 393, 403-404,
91 A.3d 924 (2014) (plaintiff’'s production of original
note at trial was prima facie evidence that plaintiff was
holder of note and had standing); Deutsche Bank
National Trust Co. v. Bliss, supra, 159 Conn. App.
494-95 (plaintiff’s production of copy of note, together
with witness testimony, was prima facie evidence that
plaintiff was holder of note and had standing); Equity
One, Inc. v. Shivers, 310 Conn. 119, 131, 74 A.3d 1225
(2013) (plaintiff’s production of copy of note endorsed
in blank, certified copy of mortgage, and assignment of
note and mortgage to plaintiff was prima facie evidence
that plaintiff was holder of note and had standing).

Once the plaintiff produced the note, endorsed in
blank at trial, it became the defendants’ burden to rebut
that presumption and to challenge the plaintiff’s right
to enforce the note. The defendants do not directly
challenge the plaintiff’'s production of the note as a
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means of proving standing but, rather, claim that with-
out the admission into evidence of the routing history
in exhibit 8, the plaintiff was not able to prove that it
was the holder of the note on the date the action was
commenced. The defendants purport that “[t]he [r]out-
ing [h]istory was the only documentary evidence which
suggest[ed] that [the plaintiff] was the holder of the
[n]ote at the time the action was commenced.”!! The
defendants challenge the admission of the routing his-
tory on the basis that, over the objection of the defen-
dants’ counsel, the court improperly admitted it pursu-
ant to the business records exception to the hearsay
rule. We disagree with the defendants’ assertion that
the admission into evidence of the routing history was
necessary to prove that the plaintiff was the holder
of the note. In making this argument, the defendants
neglect to acknowledge that the plaintiff’s production
of the note endorsed in blank raised a presumption that
it was the holder of the note, and the defendants then
bore the burden of rebutting that presumption. The
contents of the routing history merely supported the
plaintiff’s position that it was the holder of the note at
the time the action was commenced. Thus, the defen-
dants’ challenge to the admissibility of the routing his-
tory, even if valid, does not rebut the presumption that
arose by virtue of the evidence that the plaintiff had
possession of the note endorsed in blank at the time
of trial.

' Moreover, there was a representation made to the trial court pursuant
to Equity One, Inc. v. Shivers, supra, 310 Conn. 132-33, that the office of
the plaintiff’'s counsel was in possession of the original note endorsed in
blank for the benefit of its client prior to the commencement of this action.
“In the absence of any fact based challenge to counsel’s representation,
such reliance was proper . . . because the plaintiff’'s counsel is an officer
of the court . . . .” Id., 133. There was also testimony from Josephine Lewis,
an employee of the office of the plaintiff’s counsel, that the original note
was received by the law firm on September 23, 2011, which was approxi-
mately one year before the case was brought.
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Therefore, we need not reach the defendants’ con-
tention regarding the admission of the routing history
because, even if the defendants are correct in their
assertion that the routing history should not have been
admitted into evidence, that argument would in no way
aid them in rebutting the presumption raised by the
plaintiff’s production of the note. Specifically, the
absence of the routing history would not aid the defen-
dants in demonstrating that a party other than the plain-
tiff was the holder of the note at the time the action
was commenced. The plaintiff contends, and we agree,
that the defendants’ present argument is wholly focused
on the admission of the routing history and overlooks
other critical evidence, namely, the production of the
original note endorsed in blank and the admission into
evidence of the copy of the original note and the
endorsement. Throughout the two day trial, the defen-
dants did not offer any evidence to rebut the presump-
tion that the plaintiff, as the holder of the note, owned
the underlying debt at the commencement of the action
in August, 2012. See HSBC Bank USA, N.A. v. Navin,
129 Conn. App. 707, 712, 22 A.3d 647 (plaintiff was
deemed to have standing because defendants offered
no evidence challenging plaintiff’s assertion that it pos-
sessed the note at the commencement of the action),
cert. denied, 302 Conn. 948, 31 A.3d 384 (2011); Chase
Home Finance, LLC v. Fequiere, 119 Conn. App. 570,
578, 989 A.2d 606 (plaintiff’s presentation of note
endorsed in blank established plaintiff’s standing in
foreclosure action when defendant “failed to present
even ascintilla of evidence demonstrating that the plain-
tiff was not in possession of the promissory note” at
the commencement of the action), cert. denied, 295
Conn. 922, 991 A.2d 564 (2010). Therefore, the plaintiff
had standing to bring this foreclosure action because
the plaintiff presented unrebutted evidence that gave
rise to a presumption that it was the owner of the debt
at the time the action was commenced.
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Next, the defendants claim that the plaintiff failed to
prove its prima facie case. Specifically, the defendants
claim that the plaintiff failed to prove that (1) it was
the owner and holder of the note and mortgage and
(2) any conditions precedent to foreclosure, as estab-
lished by the note and mortgage, had been satisfied.
With respect to the second contention, in particular, the
defendants claim that the plaintiff did not provide the
defendants with notice of default, as required by the
note and mortgage. We disagree with the defendants’
first claim but agree with their second claim, and, accord-
ingly, reverse.

“In order to establish a prima facie case in amortgage
foreclosure action, the plaintiff must prove by a prepon-
derance of the evidence that it is the owner of the note
and mortgage, that the defendant mortgagor has
defaulted on the note and that any conditions precedent
to foreclosure, as established by the note and the mort-
gage, have been satisfied.” (Internal quotation marks
omitted.) Wells Fargo Bank, N.A. v. Strong, supra, 149
Conn. App. 392.

“In orderto establish aprimafacie case, the proponent
must submit evidence which, if credited, is sufficient to
establish the fact or facts which it is adduced to prove.”
(Emphasis omitted; internal quotation marks omitted.)
New England Savings Bankv. Bedford Realty Corp., 246
Conn. 594, 608, 717 A.2d 713 (1998). “[ W]hether the plain-
tiff has established a prima facie case is a question of law,
over which our review is plenary.” (Internal quotation
marks omitted.) John H. Kolb & Sons, Inc.v.G & L Exca-
vating, Inc., 76 Conn. App. 599, 605, 821 A.2d 774, cert.
denied, 264 Conn. 919, 828 A.2d 617 (2003). In conducting
a plenary review “we must decide whether [the court’s]
conclusions are legally and logically correct and find
support in the facts that appear in the record.” (Internal
quotation marks omitted.) Stepney Pond Estates, Ltd.
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v. Monroe, 260 Conn. 406, 417, 797 A.2d 494 (2002). “We
conduct that plenary review, however, in light of the
trial court’s findings of fact, which we will not overturn
unless they are clearly erroneous.” (Internal quotation
marks omitted.) Seymour v. Region One Board of Edu-
cation, 274 Conn. 92, 104, 874 A.2d 742, cert. denied,
546 U.S. 1016, 126 S. Ct. 659, 163 L. Ed. 2d. 526 (2005).

“A finding of fact is clearly erroneous when [either]
there is no evidence in the record to support it . . .
or when although there is evidence to support it, the
reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been
committed.” (Internal quotation marks omitted.) Id.
Therefore, “[u]nder the clearly erroneous standard of
review, a finding of fact must stand if, on the basis
of the evidence before the court and the reasonable
inferences to be drawn from that evidence, a trier of
fact reasonably could have found as it did.” (Internal
quotation marks omitted.) McBurney v. Paquin, 302
Conn. 359, 368, 28 A.3d 272 (2011).

A

First, we address whether the plaintiff proved that it
was the owner of the note.

“Being the holder of a note satisfies the plaintiff’s
burden of demonstrating that it is the owner of the note
because under our law, the note holder is presumed
to be the owner of the debt, and unless the presump-
tion is rebutted, may foreclose the mortgage . . . . The
possession by the bearer of a note [e]ndorsed in blank
imports prima facie [evidence] that he acquired the
note in good faith for value and in the course of busi-
ness, before maturity and without notice of any circum-
stances impeaching its validity. The production of the
note [endorsed in blank] establishes [the possessor’s]
case prima facie against the makers and he may rest
there. . . . It [is] for the defendant to set up and prove
the facts which limit or change the plaintiff’s rights.”
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(Citation omitted; internal quotation marks omitted.)
American Home Mortgage Servicing, Inc. v. Reilly, 157
Conn. App. 127, 133, 117 A.3d 500, cert. denied, 317
Conn. 915, 117 A.3d 854 (2015).

On the basis of our resolution of the claim discussed
in part I of this opinion, we reject the defendants’ claim
that the plaintiff did not demonstrate that it was the
owner of the debt because the defendants failed to
present evidence to rebut the presumption that, as the
holder of the note, the plaintiff owned the debt.

As we observe in part I of this opinion, the plaintiff
established, through the production of the note, that it
was the holder of the note. Therefore, following the
reasoning of this court in American Home Mortgage
Servicing, Inc. v. Reilly, supra, 157 Conn. App. 127, the
plaintiff, as the note holder, also is presumed to be the
owner of the debt. Further, as explained in part I of
this opinion, the defendants in no way rebutted that pre-
sumption. Accordingly, we reject the defendants’ asser-
tion that the plaintiff failed to present evidence to sup-
port its prima facie case with regard to ownership of
the note and mortgage.

B

We next address the defendants’ claim that the plain-
tiff failed to establish a prima facie case because it
failed to prove that a condition precedent to foreclosure
had been satisfied. The condition precedent at issue
in the present action involves sections 7 and 8 of the
mortgage note, which require that, upon default, the
plaintiff provide the defendants with notice of default
prior to acceleration.!? In its complaint, the plaintiff
alleged that it provided the defendants with written

2 Section 7 (C) of the note, titled “Notice of Default,” provides: “If I am
in default, the Note Holder may send me a written notice telling me that if
I do not pay the overdue amount by a certain date, the Note Holder may
require me to pay immediately the full amount of Principal that has not
been paid and all the interest that I owe on that amount. The date must be
at least 30 days after the date on which the notice is mailed to me or
delivered by other means.”
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notice of default in accordance with the note and mort-
gage. In their answer, the defendants neither admitted
nor denied that the plaintiff provided them with such
notice and left the plaintiff to its proof.

The following additional facts are relevant to this
portion of the defendants’ claim. At trial, the plaintiff
offered for admission into evidence exhibit 17, which
is a default notice addressed to one of the defendants,
John Mazzeo, at 36 Shady Lane, Monroe, Connecticut.
The default notice was dated February 16, 2010. The
last page of exhibit 17 also contained a screenshot
from Bank of America’s mortgaging servicing platform
(screennbshot). The screenshot included information
regarding the loan in question, including a breach date
of February 16, 2010, and an expiration date. The plain-
tiff offered exhibit 17 into evidence through Haberlan.
Exhibit 17 was admitted over the objection of the defen-
dants’ counsel that the exhibit did not qualify under
the business records exception to the rule against the
admission of hearsay evidence because Haberlan could
not testify that the document was made at or about the
time of the date that appeared on the notice. The court
overruled the objection, stating that the exhibit had
been established to be a business record of Bayview,
Haberlan’s employer."

Further, Section 8 of the note, titled “GIVING OF NOTICES,” provides:
“Unless applicable law requires a different method, any notice that must
be given to me under this Note will be given by delivering it or by mailing
it by first class mail to me . . . . Unless the Note Holder requires a different
method, any notice that must be given to the Note Holder under this Note
will be given by delivering it or by mailing it by first class mail . . . .”

13 Although the default notice and accompanying mortgage servicing plat-
form screenshot were generated by Bank of America, the plaintiff’'s counsel
established that Haberlan’s employer, Bayview, had access to these docu-
ments, as well as others, through the boarding process that occurs between
a master servicer (in this case, Bank of America) and a subservicer (in this
case, Bayview). The following exchange occurred between the plaintiff’s
counsel and Haberlan:

“Q. And when you had a circumstance when a loan is transferred from
one servicer to another, does the transferring servicer have a duty to transfer
a copy of a document such as this to the new servicer on or about the time
of the transfer per industry custom and standard?”

“A. Yes.”
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Following the admission into evidence of exhibit 17,
Haberlan testified that the default notice in question
was mailed first class mail to John Mazzeo at the subject
property of 36 Shady Lane, Monroe, Connecticut. On
cross-examination, however, she testified that she did
not have direct knowledge of whether the notice was
properly stamped and placed in a mailbox or handed
over to the postal service, but, rather, that she based her
assertion that the notice was mailed on the existence
of the notice itself and the accompanying screenshot.
She further testified, “I have no reason to believe they
were not mailed out. . . . [T]hat’s industry standard
for any time anyone doesn’t pay on anything.” Haberlan
also testified that she had no firsthand personal knowl-
edge of Bank of America’s process for generating notice
of default letters. The following exchange then occurred
between the defendants’ counsel and Haberlan:

“Q. You have no personal knowledge as you sit here
today of whether or not Bank of America Home Loans
ever mailed [the default notice]?

“A. Other than the review of our business records.

“Q. But what in your business record would have
revealed whether or not that letter ever in fact got
mailed by Bank of America Home Loans?

“A. The fact that they exist. They don’t create them
not to mail them out.”

Haberlan described the boarding process as follows: “Boarding is where

. we merge and adopt the previous loan servicer’s information into our
system of records, which then creates one singular record. We have two
main areas that are involved, which is loan setup and operations. Loan setup
would handle mapping, which is where we take raw data from the previous
servicer and input it into a standardized format and operations handles
testing and data validation. Testing is where the loan is checked for accuracy
and completeness, checks and balances along with reconciliations occur as
does due diligence and if anytime during that process we find any errors
or discrepancies with the loan, we place it aside for further review, reach
back out to the previous servicer and if the issue cannot be rectified the
loan will not be boarded. Data validation is where the final phase of testing
occurs so that we can ensure the loan is validated as such and accurate.
Once that is completed the loan is then boarded onto the system, given a
specific Bayview Loan number and distributed amongst the different depart-
ments to be worked and then we also send out a welcome letter at that point.”
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On redirect examination, Haberlan further testified
that Bayview conducts a verification process of the
documents it loads into its system during the boarding
process.'* She noted that the screenshot was the way
by which Bayview verified that the default notice was
in fact mailed by the prior servicer, Bank of America.

Following the plaintiff’s case in chief, the defendants’
counsel moved for a judgment in favor of the defen-
dants, arguing that the plaintiff failed to make out a
prima facie case because a condition precedent to fore-
closure, namely, notice of default prior to acceleration,
had not been proven. The defendants’ counsel based
her argument on the fact that there was “testimony that
[the default notice] was created and generated, but
[the plaintiff is] missing a link regarding [Bank of Ameri-
ca’s] procedures in generating the letter to putting it in
the postbox, which is the requirement under the law.”
The plaintiff’s counsel responded that the breach date
on the screenshot was proof of mailing of the default
notice because “the way that you breach a loan is you
issue a letter of default.” The court subsequently ruled
on the defendants’ motion: “I'll deny the motion for
judgment based on all of the evidence introduced. The
plaintiff has produced sufficient evidence to make out

4 The following exchange occurred between the plaintiff’s counsel and
Haberlan:

“Q. During the boarding process Bayview’s employees would look at prior
loan notes, prior loan histories and items like that to verify that the actions
alleged to be taken by that prior servicer were actually done, would they not?

“A. Yes.”

The following additional exchange occurred between the plaintiff’s coun-
sel and Haberlan:

“Q. Please tell me your understanding about the boarding process and
the verification process used in particular for default letters and other
correspondence sent on a loan?

“A. So they're going to verify that the address is correct, that the borrower
[is] correct, that the amounts are correct, the dates and even sometimes
the language in the breach letters. If there are system notes those will be
verified as well stating sometimes there [are] logs that say this was mailed
out on this particular day. In this particular instance on this loan we have
that screenshot that’s attached to the back of the letter that says it was on
this date with this expiration date with this amount due with this loan
number. So that would be part of the verification process.”
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a prima facie case including the notices to the defen-
dants of default. And again, that’s based upon the testi-
mony which we’ve heard.”

This court has recognized that “[t]he right of a mort-
gagee to initiate a foreclosure action against a defaulting
debtor depends on the mortgagee’s compliance with the
notice provisions contained in the mortgage.” Mortgage
Electronic Registration Systems, Inc. v. Goduto, 110
Conn. App. 367, 368, 955 A.2d 544, cert. denied, 289
Conn. 956, 961 A.2d 420 (2008); see also Fidelity Bank
v. Krenisky, 72 Conn. App. 700, 707, 807 A.2d 968, cert.
denied, 262 Conn. 915, 811 A.2d 1291 (2002); Citicorp
Mortgage, Inc. v. Porto, 41 Conn. App. 598, 602, 677
A.2d 10 (1996). “The intent of such notice of default
provisions is to inform mortgagors of their rights so
that they may act to protect them.” (Internal quotation
marks omitted.) Aurora Loan Services, LLC v. Con-
dron, 181 Conn. App. 248, 263, 186 A.3d 708 (2018).

Here, the plain language of the mortgage note
requires that notice of default be sent to the borrowers'"
prior to acceleration. See footnote 12 of this opinion.
As stated previously in footnote 12 of this opinion, sec-
tion 8 of the note at issue requires that notices of default
be sent by first class mail. This court has previously
held that “[f]irst class mail enjoys a presumption of
actual delivery,” meaning that when the notice is placed
in the mail, delivery is presumed and the sender need
not confirm actual receipt. Id., 268. Similarly, the “mail-
box rule,” a general principle of contract law, provides
that “a properly stamped and addressed letter that is
placed into a mailbox or handed over to the United
States Postal Service raises a rebuttable presumption
that it will be received.” Echavarria v. National Grange
Mutual Ins. Co., 275 Conn. 408, 418, 880 A.2d 882
(2005).

5 Section 15 of the mortgage deed in question, titled “Notices,” provides

in relevant part: “Notice to any one Borrower shall constitute notice to all
Borrowers unless Applicable Law expressly requires otherwise.”
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Therefore, in the present case, the issue is whether
the court properly found that the plaintiff proved,
through exhibit 17 and Haberlan’s testimony, that the
default notice was actually placed in the mail.

According to our Supreme Court: “That a letter was
duly deposited in a mail box may be proved either by
direct or circumstantial evidence. It may be proved by
the testimony of the person who deposited it or by
proof of facts from which it may be reasonably inferred
that it was duly deposited. . . . Any other rule would
ignore the realities of today’s business practice.” (Cita-
tion omitted.) Kerin v. Udolf, 165 Conn. 264, 268, 334
A.2d 434 (1973). In interpreting this language, however,
courts have concluded that the direct or circumstantial
evidence to be provided in the form of testimony are
sufficient when given by a witness with personal knowl-
edge of the mailing procedures in question. In Kerin,
our Supreme Court held that, in an action on a promis-
sory note, the defendant proved, through circumstantial
evidence, that he had mailed an installment check prior
to the default period. Id., 265, 268. Specifically, “the
defendant and [his employee] both testified that it was
customary for [the defendant] to give [his employee]
letters to be mailed so that [the employee] could stamp
them and deposit them in the mail box. It was further
testified that this customary procedure was followed
[at the time the letter was allegedly mailed].” Id., 266,
268. Similarly, in State v. Morelli, 256 Conn. App. 605,
610-11, 595 A.2d 932 (1991), this court relied on circum-
stantial evidence in the form of witness testimony to
hold that a police station had mailed to the defendant
the results of a series of breath tests. In particular, a
police officer employed by the Wilton Police Depart-
ment that administered the tests and mailed the results
testified that it was the department’s “course of habit”
to mail test results to the subject of the test. (Internal
quotation marks omitted.) Id., 610; see also State v.
Dedominicis, Superior Court, judicial district of New
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Britain, Docket No. MV-01-0316680 (October 21, 2002)
(33 Conn. L. Rptr. 298) (circumstantial evidence from
witness who testified that he supervised established
practice in lab of mailing test results led court to infer
that state met its burden of proving that results were
mailed.)

In the present case, exhibit 17 and Haberlan’s accom-
panying testimony did not provide sufficient facts for
a trier of fact to reasonably infer that the default notice
was mailed to the defendants. Haberlan, as a represen-
tative of Bayview, was not able to testify as to the par-
ticular practices used by Bank of America to gener-
ate default notices, or to mail default notices. Although
she testified that she was “familiar with industry stan-
dards,” she admitted that she was not familiar with
the default notice practices used by Bank of America.
Unlike the testifying witnesses in Kerin and Morelli,
Haberlan was not able to testify that it was “customary”
or the “course of habit” for Bank of America to mail
default notices following the generation of such notices
because she had no personal knowledge of Bank of
America’s specific procedures or policies. Her sole
basis for claiming that the default notice was mailed
to the defendants was the mere existence of the notice
and accompanying screenshot, and the fact that they
had been boarded into Bayview’s system when Bayview
became the loan subservicer. Haberlan testified that
Bayview’s boarding process verifies the loan documents
and the alleged actions to which they refer, however,
she provided the court with no pertinent details regard-
ing the boarding process or its methods of verification.
See footnote 13. She testified that the verification pro-
cess sometimes consists of “system notes” and mailing
“logs,” however, she referred the court to no such items
in this instance. Rather, she testified, in a rather circular
fashion, that, in this case, the screenshot was part of
the verification process for the mailing of the default
notice because the screenshot contained an expiration
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date and breach date consistent with the date on the
default notice. Haberlan, however, admitted that she
lacked personal knowledge of the policies and proce-
dures used to generate the screenshot. Therefore, her
reliance on the screenshot to prove Bayview’s verifica-
tion process is insufficient evidence of Bank of America
having mailed the default notice to the defendants.

In applying the clearly erroneous standard of review,
we find that the evidence was insufficient to support
the court’s determination that Bank of America had
mailed the default notice to the defendants. Accord-
ingly, because it was a condition precedent of the note
that the plaintiff provide the defendants with notice of
default via first class mail, the plaintiff failed to prove
a prima facie foreclosure case.

The judgment is reversed and the case is remanded
with direction to render judgment for the defendants.

In this opinion the other judges concurred.

RICHARD ROMEO ET AL. ». FERNNE BAZOW
(AC 42200)

Alvord, Prescott and Sullivan, Js.
Syllabus

The plaintiffs appealed to this court from the judgment of the trial court
dismissing for lack of subject matter jurisdiction their third-party petition
for visitation as to the minor children of the defendant. On their petition,
the plaintiffs checked the boxes stating that they have a relationship
with the children that is parent-like and that denial of visitation will
cause real and significant harm to the children, and they referenced an
attached affidavit. In the attached affidavit, the plaintiffs averred that
they are the children’s maternal grandparents, and they detailed their
involvement with the children. They also averred that the defendant
was preventing them from having any relationship with the children
because she was angry with the plaintiffs and that, in doing so, the
children were being harmed by deracinating them from their extended
family and family roots. The defendant moved to dismiss the petition
for lack of subject matter jurisdiction on the ground that the plaintiffs
failed to plead the necessary factual allegations to satisfy the second
jurisdictional prerequisite set forth in Roth v. Weston (259 Conn. 202),
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specifically, that the denial of visitation will cause real and significant
harm to the children. Thereafter, the plaintiffs filed an expert witness
disclosure, in which they indicated that a clinical and forensic psycholo-
gist would testify as to the real and significant harm that would result
from the sudden exclusion of the plaintiffs from the children’s lives.
Following a hearing, the trial court granted the defendant’s motion to
dismiss and rendered judgment thereon, determining, inter alia, that the
plaintiffs’ petition failed to satisfy the second jurisdictional element set
forth in Roth. Held:

1. The trial court properly limited its consideration to the allegations con-
tained in the plaintiffs’ petition and the attached affidavit in ruling on
the defendant’s motion to dismiss; contrary to the plaintiffs’ claim that
that court improperly failed to consider their expert witness disclosure,
our case law instructs that it would have been inappropriate for the
court to look beyond the petition and accompanying affidavit to the
expert disclosure, as the court was required to scrutinize the petition
to determine whether it contained specific, good faith allegations of
harm, and the expert disclosure, which was not attached to the petition
and was not filed until months after the parties’ briefing on the motion
to dismiss was complete, constituted an attempt to supplement the
petition with additional allegations in an effort to satisfy the second
jurisdictional element set forth in Roth.

2. The trial court properly dismissed the plaintiffs’ petition for lack of subject
matter jurisdiction, the plaintiffs having failed to plead the requisite
level of harm under the second jurisdictional element set forth in Roth;
the only allegations as to harm in the plaintiffs’ petition and accompa-
nying affidavit were general allegations that neither rose to the level of
neglect, abuse or abandonment contemplated by Roth, nor specified the
type of harm that the children would suffer if the plaintiffs were denied
visitation with them.

Argued October 10, 2019—officially released January 21, 2020
Procedural History

Petition for visitation with the defendant’s minor
children, brought to the Superior Court in the judicial
district of Hartford, where the court, Margaret M. Mur-
phy, J., granted the defendant’s motion to dismiss and
rendered judgment thereon, from which the plaintiffs
appealed to this court. Affirmed.

John F. Morris, for the appellants (plaintiffs).

Steven R. Dembo, with who were Caitlin E. Kozloski
and, on the brief, P. Jo Anne Burgh, for the appellee
(defendant).
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Opinion

ALVORD, J. The plaintiffs, Richard Romeo and Nancy
Romeo, appeal from the judgment of the trial court
dismissing their third-party petition for visitation
brought pursuant to General Statutes § 46b-569 and Prac-
tice Book § 25-4 as to the minor children of the defen-
dant, Fernne Bazow. On appeal, the plaintiffs claim that
the court improperly dismissed their petition on the
basis that it failed to satisfy the jurisdictional pleading
requirements set forth in Roth v. Weston, 259 Conn.
202, 789 A.2d 431 (2002). We affirm the judgment of
the trial court.

The record reveals the following relevant facts and
procedural history. On January 8, 2018, the plaintiffs
filed a third-party petition for visitation seeking visita-
tion with the defendant’s two minor children.! The plain-
tiffs checked the box on the petition stating that they
“have a relationship with the child(ren) that is parent-
like.” In the space below, the plaintiffs wrote: “See
attached Affidavit.” The plaintiffs also checked the box
stating that “[d]enial of visitation will cause real and
significant harm to the child(ren)” and again referenced
the attached affidavit.?

I'Nancy Romeo is the defendant’s mother, and Richard Romeo is the
defendant’s stepfather.

% The petition was signed by Richard Romeo only and was not sworn to
before a clerk, notary public, or commissioner of the Superior Court. The
attached affidavit, executed the same day as the petition, was signed by
both Richard Romeo and Nancy Romeo and sworn to before a commissioner
of the Superior Court. At oral argument before this court, the defendant
argued that this deficiency alone would require dismissal of the petition,
citing Firstenberg v. Madigan, 188 Conn. App. 724, 731 n.6, 205 A.3d 716
(2019). In that case, this court noted that the appellant’s failure to verify
the petition, as required by § 46b-59 (b), alone would require dismissal of
the petition. Id. In the present case, the trial court did not address this
discrepancy in its memorandum of decision, and the defendant did not
analyze the issue in her appellate brief as an alternative ground to affirm
the judgment. Moreover, because we conclude that the court properly dis-
missed the petition on the basis that it failed to satisfy the second element
of the Roth standard, we need not resolve whether an absent or inconsistent
verification provides an additional and independent basis for dismissal of
the petition.
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In the attached affidavit, the plaintiffs averred that
they are the maternal grandparents of the children and
that they “have had a long-standing involvement with
[their] grandchildren that has been so active, involved,
and regular as to be the same as a parent-child relation-
ship.” They averred that they had lived with the child-
ren for the children’s entire lives and had taught them
hygiene, safety, respect, and morality, among other basic
necessities of life. They averred that Richard Romeo had
been the only consistent male role model the children
have had. They averred that the defendant was upset
with them because they had recently advocated for the
defendant’s daughter to have a relationship with her
estranged father and that the defendant had retaliated
against the plaintiffs by moving out of their home and
restricting their access to the children.

The plaintiffs’ affidavit contained twenty-three para-
graphs detailing their involvement with the children,
including providing childcare, both during their infancy
“on a daily and often over-night basis,” and during their
preteen years to enable the defendant to maintain
employment. They averred that they provided cloth-
ing, shoes and shelter for the children, taught them
life skills, took them on vacations, did homework with
them, and facilitated their involvement in sports activi-
ties. As to Nancy Romeo, they averred that she “became
the custodian” for the children when she retired in 2013,
at which time she became responsible for “getting them
up in the morning, getting them breakfast, making sure
homework was done, and taking them to and picking
them up from school, after school activities, supper and
putting them to bed.” The plaintiffs averred that the
defendant’s daughter has asthma, and that “many times
[they] were the ones doing asthma treatment with her,
bringing her to the doctor, and on occasion to the hospi-
tal.” The plaintiffs averred that they strongly feel that
“it is in [the] children’s best interests to maintain a
consistent and ongoing relationship” with them.
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The plaintiffs further averred: “We are gravely con-
cerned that [the defendant] is preventing us from see-
ing [the] children because she is angry with us over our
support of [her daughter’s] paternal relationship. [Her
daughter] is now [fourteen], and needs to know who
her father is, and have a relationship with him. Since
mid-2017, [the defendant] has been removing the chil-
dren from any relationship with us and extended family
members. It is so hurtful that [the defendant] would try
to prevent the children from having relationships with
their family members. Our extended family and friends
saw the children on a nearly weekly basis since they
were very little, and now [the defendant] is restricting
all such access. There can be no greater harm to a child
than the neglecting to promote and foster a child’s roots
in family [and] friends which directly affect the child’s
emotional growth and moral compass. The harm to the
children, by deracinating their family roots is real and
significant because it undermines a substantial part of
who they are.”

The plaintiffs sought visitation with the children “one
weekend per month from Friday after school until Sun-
day night at dinnertime, one mid-week overnight every
other week, summer vacation time, and regular tele-
phone or FaceTime access.”

On January 31, 2018, the defendant filed a motion
to dismiss the petition on the basis that the plaintiffs
lacked standing and, therefore, that the court lacked
subject matter jurisdiction. In her memorandum of law
in support of her motion to dismiss, the defendant
argued that the plaintiffs had failed to plead the factual
allegations necessary to provide the court with jurisdic-
tion. Specifically, she argued that the petition failed
to satisfy the second element of the two part test for
standing established by our Supreme Court in Roth v.
Weston, supra, 259 Conn. 235, in that the petition lacked
specific, good faith allegations that denial of the visita-
tion will cause real and significant harm to the children.
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She argued that the only allegation of harm contained
in the petition did not specifically identify the type of
harm and spoke “to some hypothetical child or children
and not even the defendant’s children . . . .” She fur-
ther argued that there were no allegations that “would
be of such magnitude such as to allow the state to
assume custody under [General Statutes §§] 46b-120
and 46b-129.”

On February 16, 2018, the plaintiffs filed an objection
to the motion to dismiss, in which they argued that the
defendant’s claims were not the proper subject of a
motion to dismiss. They maintained that “[t]he defen-
dant’s claim that the allegations in the affidavit do not
rise to the level of ‘parent-like relationship’ and/or that
the denial will not cause ‘real and significant harm’ are
appropriately subjects of a hearing on the merits of
the petition, where the claims of both parties can be
weighted, considered and decided.” The defendant filed
a reply to the plaintiffs’ objection on March 8, 2018.

On June 6, 2018, the plaintiffs filed an expert witness
disclosure, in which they indicated that Sidney Horo-
witz, a clinical and forensic psychologist, was expected
to testify as to “the real and significant harm caused
to the minor children by the defendant’s sudden exclu-
sion of the plaintiffs from the children’s lives after years
of substantial and regular involvement.”” The disclosure
was refiled on September 7, 2018. On September 25,
2018, the defendant filed a motion in limine seeking to
preclude the plaintiffs from presenting expert testimony
during the hearing on the defendant’s motion to dismiss.

3 The plaintiffs’ disclosure indicated that Horowitz was expected to opine,
inter alia, that “the [plaintiffs] have had a reciprocal parent-like relationship
with the minor children that has resulted in a psychological bonding between
them . . . [t]hat sudden rupture of the relationship by unilateral action of
the defendant, without cause, is reasonably likely to cause traumatogenic
consequences for the children . . . [and] [t]hat there is a reasonable psycho-
logical probability that the defendant’s intentional rupture of the relation-
ship, and traumatogenic harms can substantially [a]ffect the children’s emo-
tional and psychological development resulting in real and substantial harm.”
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The defendant argued therein that the proper inquiry
for the court was whether the petition, as pleaded, was
sufficient to afford the court jurisdiction and that the
plaintiffs should not be permitted to supplement their
allegations through expert testimony.

The parties appeared before the court, Margaret
M. Murphy, J., on September 26, 2018. The defendant’s
counsel represented that the parties had met that morn-
ing with Judge Olear, who had denied the plaintiffs’
request for a continuance based on the filing of the
motion in limine. According to the defendant’s counsel,
Judge Olear had stated that the matter was going for-
ward because “there was no ability to have third par-
ties.”* The defendant’s counsel accordingly restricted
his argument before Judge Murphy to the motion to
dismiss, and the plaintiffs’ counsel did not thereafter
reference the expert disclosure. At the conclusion of
argument, the court stated that it needed to decide the
subject matter jurisdiction issue before proceeding and
that it would issue a decision shortly.

On October 5, 2018, the court issued a memorandum
of decision in which it granted the defendant’s motion
to dismiss the petition on the basis that the plaintiffs
lacked standing because their petition failed to include
the jurisdictional elements required by Roth. As to the
first element, the court found that, although “the peti-
tion asserts daily interactions and contact, cohabitation
alone does not establish the requisite parent-like rela-
tionship.” With respect to the allegations of activities
that the plaintiffs facilitated with the children, the court
found that such interactions did not suffice to meet the
jurisdictional threshold.® As to the second element, the

4 The court file does not indicate that a ruling was issued on the motion
in limine.

® The court also found that the defendant’s termination of regular contact
between the plaintiffs and the children in mid-2017 “precludes a finding of
a present parent-like relationship . . . .” On appeal, the plaintiffs argue that
the court applied the wrong standard of law, in that it deviated from the
Roth standard “by introducing a requirement of a ‘present’ parent-like stan-
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court found that the petition contained no specific alle-
gations of real and significant harm to the children from
the lack of visitation. Specifically, the court found that
the plaintiffs’ allegations evidenced a disagreement with
certain parenting decisions made by the defendant but
that the plaintiffs did not allege that the defendant is
unfit or that the children are neglected. The court stated:
“The grandchildren may miss regular contact with their
grandparents, although this fact is not alleged. But even
if, for argument’s sake, the grandchildren miss their
grandparents or the defendant has made parenting mis-
takes, this type of harm alone does not rise to the level
of neglect or uncared for as contemplated by Roth or
as defined in . . . §46b-59.” Accordingly, the court
granted the defendant’s motion to dismiss the petition.
This appeal followed.

On appeal, the plaintiffs claim that the court erred
in dismissing the petition and in failing to consider the
plaintiffs’ expert witness disclosure. We disagree.

We first set forth our standard of review. “The stan-
dard of review of a motion to dismiss is . . . well estab-
lished. In ruling upon whether a complaint survives a
motion to dismiss, a court must take the facts to be
those alleged in the complaint, including those facts
necessarily implied from the allegations, construing
them in a manner most favorable to the pleader. . . .
A motion to dismiss tests, inter alia, whether, on the
face of the record, the court is without jurisdiction.
. . . Because a challenge to the jurisdiction of the court
presents a question of law, our review of the court’s
legal conclusion is plenary. . . . Subject matter juris-
diction involves the authority of the court to adjudicate

dard that is not found in the statute or the case law.” We need not address
this argument, as we conclude that the court properly dismissed the petition
on the basis that it failed to satisfy the second element of the Roth standard.
See Fennelly v. Norton, 103 Conn. App. 125, 142, 931 A.2d 269 (petition
must contain “specific, good faith allegations of both relationship and harm”
[emphasis added]), cert. denied, 284 Conn. 918, 931 A.2d 936 (2007).
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the type of controversy presented by the action before
it. . . . [A] court lacks discretion to consider the merits
of a case over which it is without jurisdiction . . . .”
(Internal quotation marks omitted.) Fuller v. Baldino,
176 Conn. App. 451, 456-57, 168 A.3d 665 (2017).

We next set forth applicable legal principles. In Roth
v. Weston, supra, 2569 Conn. 228, our Supreme Court
recognized that the “constitutionally protected interest
of parents to raise their children without interference
undeniably warrants deference and, absent a powerful
countervailing interest, protection of the greatest pos-
sible magnitude.” To safeguard parents’ rights against
unwarranted intrusions into their authority, the court
set forth “two requirements that must be satisfied in
order for a court: (1) to have jurisdiction over a petition
for visitation contrary to the wishes of a fit parent; and
(2) to grant such a petition.” Id., 234.

“First, the petition must contain specific, good faith
allegations that the petitioner has a relationship with
the child that is similar in nature to a parent-child rela-
tionship. The petition must also contain specific, good
faith allegations that denial of the visitation will cause
real and significant harm to the child. As we have stated,
that degree of harm requires more than a determination
that visitation would be in the child’s best interest. It
must be a degree of harm analogous to the kind of harm
contemplated by §§ 46b-120 and 46b-129, namely, that
the child is ‘neglected, uncared-for or dependent.” The
degree of specificity of the allegations must be sufficient
to justify requiring the fit parent to subject his or her
parental judgment to unwanted litigation. Only if these
specific, good faith allegations are made will a court
have jurisdiction over the petition.” 1d., 234-35.

“Second, once these high jurisdictional hurdles have
been overcome, the petitioner must prove these allega-
tions by clear and convincing evidence. Only if that
enhanced burden of persuasion has been met may the
court enter an order of visitation.” Id., 235.
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Following Roth, this court has described the proce-
dure to be followed by the trial court when faced with
a motion to dismiss a petition for visitation on the basis
that it fails to allege the jurisdictional elements set forth
in Roth. Specifically, “the trial court is required . . .
to scrutinize the [petition] and to determine whether it
contains specific, good faith allegations of both relation-
ship and harm. . . . If the [petition] does not contain
such allegations, the court lacks subject matter jurisdic-
tion and the [petition] must be dismissed.” (Citations
omitted; footnote omitted.) Fennelly v. Norton, 103
Conn. App. 125, 142, 931 A.2d 269, cert. denied, 284
Conn. 918, 931 A.2d 936 (2007); see Fuller v. Baldino,
supra, 176 Conn. App. 460-61 (court properly dismissed
third-party petition for lack of subject matter jurisdic-
tion where petition failed to allege second jurisdictional
element set forth in Roth); Warnerv. Bicknell, 126 Conn.
App. 588, 593, 12 A.3d 1042 (2011) (“[o]ur case law is
clear that, absent the allegations identified by the Roth
court, the court must dismiss a third party’s [petition]
for visitation”); see also Firstenberg v. Madigan, 188
Conn. App. 724, 736, 205 A.3d 716 (2019) (court lacked
subject matter jurisdiction over petition that lacked
necessary allegations).

In the present case, the plaintiffs argue that the court
improperly declined to consider their expert disclosure
when ruling on the defendant’s motion to dismiss their
petition. They maintain that the disclosure was part
of the record available to the court when considering
whether the Roth standards were satisfied and that the
disclosure specifically “address[ed] the harm issue in
addition to their affidavit.” As noted previously, it is not
clear from our scrutiny of the record that the plaintiffs
requested that Judge Murphy consider the expert disclo-
sure because, prior to oral argument before Judge Mur-
phy, Judge Olear had stated, as represented by the
defendant’s counsel, that no “third parties” could pres-
ent testimony. Even if the plaintiffs had made such a



Page 56A CONNECTICUT LAW JOURNAL January 21, 2020

388 JANUARY, 2020 195 Conn. App. 378

Romeo v. Bazow

request, we conclude that the court properly limited
its consideration to the allegations contained in the
plaintiffs’ petition, including the attached affidavit.®

When the issue raised in a motion to dismiss is the
plaintiff’s failure to comply with the Roth requirements
in a third-party petition for visitation, Roth instructs
that the court simply should “examine the allegations
of the petition and compare them to the jurisdictional
requirements set forth herein.” Roth v. Weston, supra,
259 Conn. 235. In Fennelly v. Norton, supra, 103 Conn.
App. 134-36, 138, this court considered whether the
trial court, after a motion to dismiss had been filed,
properly conducted an evidentiary hearing, at which
the plaintiffs concededly attempted to establish the
threshold requirements of Roth. On appeal, this court
concluded that, “[b]ecause the defendant’s motion to
dismiss for lack of jurisdiction was predicated on the
insufficiency of the [petition] for visitation, it was inap-
propriate for the court to look beyond that pleading
and permit the plaintiffs to augment the [petition] with
additional allegations at the evidentiary hearing.” Id.,
139.

The defendant in the present case filed a motion
to dismiss the petition and a memorandum of law in
support, in which she argued that the petition was defi-
cient because the allegations failed to satisfy the Roth
requirements. In ruling on the motion to dismiss, the
court was required to scrutinize the petition to deter-
mine whether it contained specific, good faith allega-
tions of both relationship and harm. The court properly
conducted this analysis. The plaintiffs’ expert disclo-
sure, which was not attached to the petition and was

5The defendant passingly argues in her appellate brief that the court
should not have considered the allegations contained in the plaintiffs’ affida-
vit, which was attached to and referenced in the plaintiffs’ petition. We need
not address this issue because the facts alleged in the affidavit, even if
considered, are insufficient to satisfy Roth.
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not filed until months after the parties’ briefing on the
motion to dismiss was complete, constituted an attempt
to supplement the plaintiffs’ petition with additional
allegations in an effort to satisfy the second juris-
dictional element set forth in Roth. Thus, it was not
improper for the court to limit its consideration to the
allegations of the petition and accompanying affidavit.
Indeed, our case law instructs that it would have been
inappropriate for the court to look beyond that pleading
to the expert disclosure.”

Having concluded that the court properly limited its
consideration to the allegations of the petition and the
attached affidavit, we turn to the plaintiffs’ claim that
the court improperly determined that the petition failed
to satisfy the Roth requirements. We conclude that the
court properly determined that the plaintiffs failed to
plead the requisite level of harm under the second ele-
ment of the Roth requirements.?

As stated previously, the second element of the Roth
test requires that the petition “contain specific, good
faith allegations that denial of the visitation will cause
real and significant harm to the child. . . . [T]hat
degree of harm requires more than a determination that
visitation would be in the child’s best interest. It must
be a degree of harm analogous to the kind of harm
contemplated by §§ 46b-120 and 46b-129, namely, that

"We further note that, in light of the requirement in § 46b-59 (b) that
third-party petitions for visitation be verified, it would be particularly inap-
propriate for the court to consider representations contained in an expert
disclosure, which our rules of practice do not require to be verified. See
Practice Book § 13-4. Indeed, the purpose of our rule of practice requiring
expert disclosure merely is “to assist the defendant in the preparation of
his case, and to eliminate unfair surprise by furnishing the defendant with
the essential elements of a plaintiff's claim.” Wexler v. DeMaio, 280 Conn.
168, 188, 905 A.2d 1196 (2006).

8 Accordingly, we need not address the plaintiffs’ argument that the court
improperly determined that they failed to allege the first Roth requirement.
See footnote 5 of this opinion.




Page 58A CONNECTICUT LAW JOURNAL January 21, 2020

390 JANUARY, 2020 195 Conn. App. 378

Romeo v. Bazow

’ 999

the child is ‘neglected, uncared-for or dependent.
Roth v. Weston, supra, 259 Conn. 235; see also Firstenb-
erg v. Madigan, supra, 188 Conn. App. 735 (“[t]he stat-
ute is clear and unambiguous that a petition for visita-
tion must make specific, good faith allegations that the
minor child will suffer real and significant harm akin
to neglect if visitation were denied”).

In Roth, our Supreme Court stated: “[I]t is unques-
tionable that in the face of allegations that parents are
unfit, the state may intrude upon a family’s integrity.
. . . Therefore, it is clear that a requirement of an alle-
gation such as abuse, neglect or abandonment would
provide proper safeguards to prevent families from
defending against unwarranted intrusions and would
be tailored narrowly to protect the interest at stake.”
(Citations omitted.) Roth v. Weston, supra, 2569 Conn.
224. The court described as the “more difficult issue

. whether the child’s own complementary interest
in preserving relationships that serve his or her welfare
and protection can also constitute a compelling interest
that warrants intruding upon the fundamental rights of
parents to rear their children.” Id., 225. The court stated:
“We can envision circumstances in which a nonparent
and a child have developed such substantial emotional
ties that the denial of visitation could cause serious and
immediate harm to that child. For instance, when a

 General Statutes § 46b-59 (a) (2) defines real and significant harm to
mean “that the minor child is neglected, as defined in section 46b-120, or
uncared for, as defined in said section.”

General Statutes § 46b-120 (4) provides in relevant part that “[a] child
may be found ‘neglected’ who, for reasons other than being impoverished,
(A) has been abandoned, (B) is being denied proper care and attention,
physically, educationally, emotionally or morally, or (C) is being permitted
to live under conditions, circumstances or associations injurious to the well-
being of the child . . . .”

General Statutes § 46b-120 (6) provides in relevant part that “[a] child
may be found ‘uncared for’ (A) who is homeless, (B) whose home cannot
provide the specialized care that the physical, emotional or mental condition
of the child requires, or (C) who has been identified as a victim of trafficking,
as defined in section 46a-170. . . .”
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person has acted in a parental-type capacity for an
extended period of time, becoming an integral part of
the child’s regular routine, that child could suffer seri-
ous harm should contact with that person be denied
or so limited as to seriously disrupt that relationship.
Thus, proof of a close and substantial relationship and
proof of real and significant harm should visitation be
denied are, in effect, two sides of the same coin. Without
having established substantial, emotional ties to the
child, a petitioning party could never prove that serious
harm would result to the child should visitation be
denied. This is as opposed to the situation in which
visitation with a third party would be in the best inter-
ests of the child or would be very beneficial. The level
of harm that would result from denial of visitation in
such a situation is not of the magnitude that constitu-
tionally could justify overruling a fit parent’s visitation
decision. Indeed, the only level of emotional harm that
could justify court intervention is one that is akin to
the level of harm that would allow the state to assume
custody under . . . §§ 46b-120 and 46b-129—namely,
that the child is ‘neglected, uncared-for or dependent’
as those terms have been defined.” Id., 225-26.

Recently, in Fuller v. Baldino, supra, 176 Conn. App.
459, this court concluded that allegations that the plain-
tiff has a “very strong bond” with the child and that
the child “suffers” and “is very emotional” when unable
to see him did not rise to the level of neglect, abuse or
abandonment. This court further concluded that the
allegations failed to specify what harm the child will
suffer if he is denied visitation and that the petition,
instead, asked the court “to infer neglect, lack of care,
or abandonment from his allegation that the child will
‘suffer’ as a consequence of the termination of their
relationship.” Id., 460. Accordingly, the allegations were
insufficient under Roth to establish subject matter juris-
diction. Id. The court in Fuller relied on Clements v.
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Jones, 71 Conn. App. 688, 695, 803 A.2d 378 (2002), in
which this court considered the plaintiff’s allegations
that she “often received the child in an ill state, appar-
ently due to the child’s asthma, and needed to nurse
him back to health, that the plaintiff spent much time
nursing the child back to health, that separation would
be unjust and inhumane to the child, and that visitation
would be in the best interest of the child.” With respect
to the allegations regarding the child’s health, without
more, this court could not conclude that they “consti-
tute an allegation that rises to the level of abuse, neglect,
or abandonment contemplated by Roth.” 1d., 695-96.
This court further concluded that “[t]he other assertions
also do not allege the requisite level of harm necessary
to satisfy the harm test set out in Roth.” Id., 696; see
also Firstenberg v. Madigan, supra, 188 Conn. App. 735
(court lacked jurisdiction over third-party petition for
visitation, where petition “made several unsubstanti-
ated allegations” about defendant and his attorney,
none of which addressed type of real and substantial
harm contemplated by §§ 46b-59 and 46b-120, or refer-
enced type of harm child would experience if visitation
were denied).

In the present case, the only allegations as to harm
in the plaintiffs’ petition and accompanying affidavit
are the following: “There can be no greater harm to a
child than the neglecting to promote and foster a child’s
roots in family [and] friends which directly affect the
child’s emotional growth and moral compass. The harm
to the children, by deracinating their family roots is
real and significant because it undermines a substantial
part of who they are.” These general allegations neither
rise to the level of neglect, abuse or abandonment, nor
specify the type of harm the children will suffer if the
plaintiffs are denied visitation. Accordingly, we agree
with the trial court that the plaintiffs’ petition failed to
allege the second jurisdictional element set forth in
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Roth, and the court properly dismissed the petition for
lack of subject matter jurisdiction.'

The judgment is affirmed.

In this opinion the other judges concurred.

CRAIG B. HUNTER ET AL. v. SATYAM S.
SHRESTHA
(AC 41751)

Alvord, Moll and Beach, Js.
Syllabus

The plaintiffs appealed to this court from the judgment of the trial court
dismissing for lack of subject matter jurisdiction their third-party petition
for visitation as to the minor child of the defendant. In dismissing the
petition, the trial court determined that the plaintiffs failed to set forth
the specific, good faith allegations required to satisfy the jurisdictional
pleading requirements set forth in Roth v. Weston (2569 Conn. 202),
specifically, that the plaintiffs have a parent-like relationship with the
child and that the denial of visitation will cause real and significant
harm to the child. Held that the trial court properly dismissed the plain-
tiffs’ petition for lack of subject matter jurisdiction, the plaintiffs having

10 In their appellate brief, the plaintiffs rely on DiGiovanna v. St. George,
300 Conn. 59, 12 A.3d 900 (2011), for a number of general legal propositions.
In that case, the issue on appeal was whether a trial court may deny a
nonparent’s petition for visitation when the applicant has proven by clear
and convincing evidence that he has a parent-like relationship with the child
and that the child would suffer harm akin to abuse and neglect if the
relationship is not permitted to continue, if the trial court concludes that
visitation nonetheless is not in the best interest of the child. Id., 61. In
resolving that question, the court noted that it was “treat[ing] as uncontested
the trial court’s findings that the plaintiff alleged and proved the Roth factors
by clear and convincing evidence.” Id., 70. Thus, DiGiovanna primarily
addressed the implementation of visitation following the third party’s plead-
ing and proving the requisite Roth elements of the parent-like relationship
and substantial harm akin to abuse or neglect if visitation were denied.
Accordingly, it does not assist this court in its analysis as to whether the
jurisdiction elements were alleged in the present case.

We recognize, however, as the plaintiffs emphasize, that our Supreme
Court in DiGiovanna noted that “because the requisite harm for obtaining
visitation over a fit parent’s objection is akin to, but falls short of, the
neglected, uncared-for or dependent standard for intervention by the
[Department of Children and Families], parents unsuccessfully may oppose
visitation without necessarily being unfit or in need of such intervention.”
Id., 73. Because the plaintiffs’ allegations fall considerably short of the
requisite harm akin to neglect, we fail to see how this principle is of any
assistance to the plaintiffs.
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failed to plead the requisite level of harm under the second element of
Roth; although the plaintiffs alleged that the denial of visitation would
cut the child off from the maternal side of her family, have the effect
of the child feeling that the plaintiffs abandoned her, compound the
child’s early childhood trauma and harm her, the plaintiffs did not allege
with sufficient specificity how the child would be harmed, and, without
more, those allegations did not rise to the level of abuse, neglect or
abandonment contemplated by Roth.

Argued October 8, 2019—officially released January 21, 2020
Procedural History

Petition for visitation with the defendant’s minor
child, brought to the Superior Court in the judicial dis-
trict of Hartford, where the court, Prestley, J., denied
the defendant’s motion to dismiss; thereafter, the court
granted the defendant’s motion for reconsideration and
rendered judgment dismissing the petition, from which
the plaintiffs appealed to this court. Affirmed.

Barbara J. Ruhe, for the appellants (plaintiffs).
Tanya T. Dorman, for the appellee (defendant).
Opinion

ALVORD, J. The plaintiffs, Craig B. Hunter and Sarah
Megan Berthold, appeal from the judgment of the trial
court dismissing their third-party petition for visitation

pursuant to General Statutes § 46b-59' and Practice
Book § 25-4? as to the minor child of the defendant,

! General Statutes § 46b-59 provides in relevant part: “(b) Any person may
submit a verified petition to the Superior Court for the right of visitation
with any minor child. Such petition shall include specific and good-faith
allegations that (1) a parent-like relationship exists between the person and
the minor child, and (2) denial of visitation would cause real and significant
harm. . . .”

% Practice Book § 25-4 provides: “Every application or verified petition in
an action for visitation of a minor child, other than actions for dissolution
of marriage or civil union, legal separation or annulment, shall state the
name and date of birth of such minor child or children, the names of the
parents and legal guardian of such minor child or children, and the facts
necessary to give the court jurisdiction. An application brought under this
section shall comply with Section 25-5. Any application or verified petition
brought under this Section shall be commenced by an order to show cause.
Upon presentation of the application or verified petition and an affidavit
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Satyam S. Shrestha. Because we conclude that the plain-
tiffs’ petition failed to satisfy the jurisdictional pleading
requirements set forth in Roth v. Weston, 2569 Conn.
202, 789 A.2d 431 (2002), we affirm the judgment of the
trial court.

The following facts and procedural history are neces-
sary to our resolution of the plaintiffs’ appeal. On Janu-
ary 26, 2017, the then self-represented plaintiffs® filed
a third-party petition seeking visitation with the defen-
dant’s child.* The plaintiffs checked the box on the
petition stating that they “have a relationship with the
child(ren) that is parent-like.”® The plaintiffs alleged
that they had been the child’s “primary caregivers for
three years prior to July 15, 2016,” and that for the first
one and one-half years of that time, the child lived
with the plaintiffs seven days per week, and for the
remainder of that time, the child lived with the plaintiffs
five days per week. The plaintiffs checked the box stat-
ing that “[d]enial of visitation will cause real and signifi-
cant harm to the child(ren).” The plaintiffs alleged that
“[i]t would cut [the child] off from all ties with her
maternal side of the family. [The child’s] mother aban-
doned her when she was [one year old] and we have
been consistent and parent-like caregivers in her life
ever since. Denying visitation will have the effect of

concerning children, the judicial authority shall cause an order to be issued
requiring the adverse party or parties to appear on a day certain and show
cause, if any there be, why the relief requested in the application or verified
petition should not be granted. The application or verified petition, order
and affidavit shall be served on the adverse party not less than twelve days
before the date of the hearing, which shall not be held more than thirty
days from the filing of the application or verified petition.”

3 Counsel for the plaintiffs filed an appearance on May 4, 2017.

* The plaintiffs alleged in their petition that they are the grandparents of
the child. In the defendant’s memorandum of law in support of his motion
to dismiss the petition, he represented that Hunter is the child’s maternal
grandfather, and Berthold is the child’s maternal stepgrandmother.

® As with other family matters, the Judicial Branch provides a form, JD-
FM-221, which a nonparent may choose to use to seek visitation with a child.
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[the child] feeling that we have abandoned her and com-
pound her early childhood trauma [and] harm her.” The
plaintiffs also added, “see attached [s]Jupplements.”

In the attached supplement, the plaintiffs alleged that
prior to the child’s birth, they “provided extensive finan-
cial and emotional support” to the child’s parents. The
plaintiffs alleged that they were present from the time
of the child’s birth and infancy and “provided her with
parent-like care.” The plaintiffs alleged that they “have
had a continuous parent-like relationship with [the
child] on both coasts of the United States throughout
herlife” and that “[s]he began to live with [them] several
days a week before she first attended school.” The
plaintiffs alleged that they had “continuously supported
and assisted” the defendant in the child’s education and
spiritual growth. Lastly, the plaintiffs alleged that the
defendant recently had deprived the child and the plain-
tiffs of the relationship and companionship they had
previously enjoyed, and that they had been deprived of
contact with the child, which had seriously disrupted
the parent-like relationship with the child that the defen-
dant had previously encouraged. The plaintiffs sought,
inter alia, weekly visitation with the child, including
overnight visitation every other weekend and weekday
visitation twice a week on alternate weeks, and permis-
sion to communicate with the child on a daily basis.

Before the trial court, the defendant challenged the
court’s subject matter jurisdiction over the petition.
Ultimately, the trial court found that the plaintiffs had
failed to set forth the specific, good faith allegations
required by Roth v. Weston, supra, 259 Conn. 234-35,
namely, that “the petitioner has a relationship with the
child that is similar in nature to a parent-child relation-
ship” and that “denial of the visitation will cause real
and significant harm to the child.” Accordingly, the trial
court dismissed the petition for lack of subject matter
jurisdiction. This appeal followed.
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The dispositive issue on appeal is whether the trial
court lacked subject matter jurisdiction over the plain-
tiffs’ petition.® We conclude that the plaintiffs failed
to plead the requisite level of harm under the second
element of Roth, and, therefore, the court correctly dis-
missed the petition for lack of subject matter juris-
diction.”

We first set forth relevant principles of law and our
standard of review. It is well established that “[a] court
lacks discretion to consider the merits of a case [or
claim] over which it is without jurisdiction . . . . The
objection of want of jurisdiction may be made at any
time . . . [a]nd the court or tribunal may act on its own
motion, and should do so when the lack of jurisdiction
is called to its attention. . . . The requirement of sub-
ject matter jurisdiction cannot be waived by any party
and can be raised at any stage in the proceedings.”
(Internal quotation marks omitted.) Warner v. Bicknell,
126 Conn. App. 588, 596, 12 A.3d 1042 (2011); see id.,
594 (“[O]nce the question of lack of jurisdiction of a
court is raised, [it] must be disposed of no matter in
what form it is presented. . . . The court must fully
resolve it before proceeding further with the case.”
[Internal quotation marks omitted.]). “Because a chal-
lenge to the jurisdiction of the court presents a question
of law, our review of the court’s legal conclusion is

% On appeal to this court, the plaintiffs claimed that a number of procedural
irregularities improperly led to the dismissal of their petition for visitation.
The plaintiffs’ briefing did not address the merits of the court’s determination
regarding its subject matter jurisdiction. Accordingly, we provided the par-
ties with an opportunity to file supplemental briefing on the question of
“whether the plaintiffs’ petition satisfies the threshold requirements for the
trial court to acquire subject matter jurisdiction pursuant to . . . § 46b-
59?” The parties filed their supplemental briefs on November 15, 2019.
Because we conclude that the trial court lacked subject matter jurisdiction
over the petition, we do not address the procedural irregularities raised by
the plaintiffs.

" Accordingly, we need not address whether the court properly determined
that the plaintiffs failed to allege the first Roth element.
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plenary.” (Internal quotation marks omitted.) Fuller v.
Baldino, 176 Conn. App. 451, 457, 168 A.3d 665 (2017).

In Roth v. Weston, supra, 259 Conn. 228, our Supreme
Court recognized that the “constitutionally protected
interest of parents to raise their children without inter-
ference undeniably warrants deference and, absent
a powerful countervailing interest, protection of the
greatest possible magnitude.” To safeguard parents’
rights against unwarranted intrusions into their author-
ity, the court set forth “two requirements that must be
satisfied in order for a court: (1) to have jurisdiction
over a petition for visitation contrary to the wishes of
a fit parent; and (2) to grant such a petition.” Id., 234.

“First, the petition must contain specific, good faith
allegations that the petitioner has a relationship with
the child that is similar in nature to a parent-child rela-
tionship. The petition must also contain specific, good
faith allegations that denial of the visitation will cause
real and significant harm to the child. As we have stated,
that degree of harm requires more than a determination
that visitation would be in the child’s best interest. It
must be a degree of harm analogous to the kind of harm
contemplated by [General Statutes] §§ 46b-120 and 46b-
129, namely, that the child is ‘neglected, uncared-for or
dependent.’ The degree of specificity of the allegations
must be sufficient to justify requiring the fit parent
to subject his or her parental judgment to unwanted
litigation. Only if these specific, good faith allegations
are made will a court have jurisdiction over the peti-
tion.” Id., 234-35.

“Second, once these high jurisdictional hurdles have
been overcome, the petitioner must prove these allega-
tions by clear and convincing evidence. Only if that
enhanced burden of persuasion has been met may the
court enter an order of visitation.” Id., 235.
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When faced with a motion to dismiss a petition for
visitation on the basis that it fails to allege the jurisdic-
tional elements set forth in Roth, “the trial court is
required . . . to scrutinize the [petition] and to deter-
mine whether it contains specific, good faith allegations
of both relationship and harm. . . . If the [petition]
does not contain such allegations, the court lacks sub-
ject matter jurisdiction and the [petition] must be dis-
missed.” (Citations omitted; footnote omitted.) Fen-
nelly v. Norton, 103 Conn. App. 125, 142, 931 A.2d 269,
cert. denied, 284 Conn. 918, 931 A.2d 936 (2007).

As stated previously, the second element of Roth
requires that the petition “contain specific, good faith
allegations that denial of the visitation will cause real
and significant harm to the child. . . . [T]hat degree of
harm requires more than a determination that visitation
would be in the child’s best interest. It must be a degree
of harm analogous to the kind of harm contemplated
by §§ 46b-120 and 46b-129, namely, that the child is
‘neglected, uncared-for or dependent.’ ”® Roth v. Wes-
ton, supra, 259 Conn. 235; see also Firstenberg v. Mad:-
gan, 188 Conn. App. 724, 735, 205 A.3d 716 (2019) (“[t]he
statute is clear and unambiguous that a petition for
visitation must make specific, good faith allegations
that the minor child will suffer real and significant harm

8 General Statutes § 46b-59 (a) (2) defines real and significant harm to
mean “that the minor child is neglected, as defined in section 46b-120, or
uncared for, as defined in said section.”

General Statutes § 46b-120 (4) provides in relevant part that “[a] child
may be found ‘neglected’ who, for reasons other than being impoverished,
(A) has been abandoned, (B) is being denied proper care and attention,
physically, educationally, emotionally or morally, or (C) is being permitted
to live under conditions, circumstances or associations injurious to the well-
being of the child . . . .”

General Statutes § 46b-120 (6) provides in relevant part that “[a] child
may be found ‘uncared for’ (A) who is homeless, (B) whose home cannot
provide the specialized care that the physical, emotional or mental condition
of the child requires, or (C) who has been identified as a victim of trafficking,
as defined in section 46a-170. . . .”
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akin to neglect if visitation were denied”). In Roth, our
Supreme Court stated: “[I]t is unquestionable that in the
face of allegations that parents are unfit, the state may
intrude upon a family’s integrity. . . . Therefore, it
is clear that a requirement of an allegation such as
abuse, neglect or abandonment would provide proper
safeguards to prevent families from defending against
unwarranted intrusions and would be tailored narrowly
to protect the interest at stake.” (Citations omitted.)
Roth v. Weston, supra, 224. The court described as the
“more difficultissue . . . whether the child’s own com-
plementary interest in preserving relationships that
serve his or her welfare and protection can also con-
stitute a compelling interest that warrants intruding
upon the fundamental rights of parents to rear their
children.” Id., 225. The court stated: “We can envision
circumstances in which a nonparent and a child have
developed such substantial emotional ties that the
denial of visitation could cause serious and immediate
harm to that child. For instance, when a person has
acted in a parental-type capacity for an extended period
of time, becoming an integral part of the child’s regular
routine, that child could suffer serious harm should
contact with that person be denied or so limited as to
seriously disrupt that relationship. Thus, proof of a
close and substantial relationship and proof of real and
significant harm should visitation be denied are, in
effect, two sides of the same coin. Without having estab-
lished substantial, emotional ties to the child, a petition-
ing party could never prove that serious harm would
result to the child should visitation be denied. This is
as opposed to the situation in which visitation with a
third party would be in the best interests of the child
or would be very beneficial. The level of harm that
would result from denial of visitation in such a situation
is not of the magnitude that constitutionally could jus-
tify overruling a fit parent’s visitation decision. Indeed,
the only level of emotional harm that could justify court
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intervention is one that is akin to the level of harm that
would allow the state to assume custody under . . .
§§ 46b-120 and 46b-129—namely, that the child is
‘neglected, uncared-for or dependent’ as those terms
have been defined.” 1d., 225-26.

In the present case, the plaintiffs allege that denial
of visitation “would cut [the child] off from all ties with
her maternal side of the family. [The child’s] mother
abandoned her when she was [one year old] and we
have been consistent and parent-like caregivers in her
life ever since. Denying visitation will have the effect
of [the child] feeling that we have abandoned her and
compound her early childhood trauma [and] harm her.”

We first address the allegation that denial of visitation
would cut the child off from her maternal side of the
family. Although it may not be in the child’s best interest
not to share a relationship with extended family, this
allegation is not commensurate with the level of harm
contemplated in Roth. Second, the plaintiffs allege that
denying visitation will have the effect of the child feeling
that they have abandoned her, citing the early abandon-
ment by the child’s mother. Again, while the absence
of a parent and maternal family members could be
detrimental to the child, it does not rise to the level of
harm set forth in § 46b-120. See, e.g., Fuller v. Baldino,
supra, 176 Conn. App. 459 (allegations that plaintiff has
“very strong bond” with child and that child “suffers”
and is “very emotional” when unable to see him do not
rise to level of neglect, abuse or abandonment [internal
quotation marks omitted]); Clements v. Jones, 71 Conn.
App. 688, 695-96, 803 A.2d 378 (2002) (holding insuffi-
cient allegations “that the plaintiff often received the
child in an ill state, apparently due to the child’s asthma,
and needed to nurse him back to health, that the plaintiff
spent much time nursing the child back to health, that
separation would be unjust and inhumane to the child,
and that visitation would be in the best interest of the
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child”). Finally, the plaintiffs’ allegation that denying
visitation will “compound [the child’s] early childhood
trauma [and] harm her” ignores the requirement that
facts must be pleaded with sufficient specificity to war-
rant the court’s intrusion. The plaintiffs do not allege
how the child will be harmed and, without more, these
allegations do not rise to the level of abuse, neglect, or
abandonment contemplated by Roth. Accordingly, the
trial court properly determined that the plaintiffs’ peti-
tion failed to allege the second jurisdictional element
set forth in Roth and properly dismissed the petition
for lack of subject matter jurisdiction.

The judgment is affirmed.

In this opinion the other judges concurred.

TONI RACZKOWSKI v. DAVID J. MCFARLANE ET AL.
(AC 42024)

Keller, Prescott and Harper, Js.
Syllabus

The plaintiff sought to recover damages from the defendants, G and M, for
negligence in connection with personal injuries she allegedly sustained
when she was bitten by a dog owned by M on property that M leased
from G pursuant to a written lease agreement. The lease permitted the
tenant to keep a pet on the property in exchange for increased rent but
required that the pet pose no threat to anyone entering the property
and provided that that was to be determined by the landlord. The plaintiff
alleged, inter alia, that G was negligent because she knew or should
have known the vicious propensities of M’s dog and by allowing the
dog to stay on the property, G failed to use reasonable care to keep the
property in a reasonably safe condition. In addition, the plaintiff alleged
that the lease imposed on G a duty of care that extended to third persons
who were not parties to the lease. Following a hearing, the trial court
granted G’s motion for summary judgment and rendered judgment
thereon, from which the plaintiff appealed to this court. She claimed
that the trial court improperly rendered summary judgment in favor of
G because it erroneously concluded that G did not owe her a duty of
care on the basis of the lease between G and M. Held:



January 21, 2020 CONNECTICUT LAW JOURNAL

Page 71A

195 Conn. App. 402 JANUARY, 2020 403

Raczkowski v. McFarlane

1. The trial court properly rendered summary judgment in G’s favor, there
having been no genuine issue of material fact that the plain language
of the lease did not require G to investigate the behavioral propensities
of M’s dog and that the lease did not create a duty on the part of G to
third persons who might encounter the dog on the property; the relevant
language of the lease clearly did not impose a duty on G to perform an
extraneous investigation of the dog’s behavioral propensities but, rather,
simply provided G with discretion to approve or deny the ability of the
tenant to own or keep pets on the property and was included for the
exclusive benefit of G in her capacity as the landlord, and the obligations
under the lease were limited to its signatories and did not extend to
third persons, as the language of the lease clearly demonstrated that G
and M did not intend to create an obligation to any third persons.

2. The plaintiff could not prevail on her claim that the language of the lease
related to G’s discretion to approve a tenant having a pet on the property
created a genuine issue of material fact as to whether G retained control
over the property and, therefore, whether the lease imposed on G a
duty of care to keep in a reasonably safe condition those portions of
the property over which she reserved control: G submitted a copy of
the lease and various affidavits demonstrating that the entire property
was leased to M and thereby established that she did not have control
or possession over the property where the plaintiff was injured and,
therefore, did not owe a duty of care to the plaintiff, and the plaintiff
failed to provide any evidence to show that there was a genuine issue
of material fact as to whether G had possession or control over the
property; moreover, the plaintiff’s reliance on Giacalone v. Housing
Authority (306 Conn. 399) was misplaced, as that case was distinguish-
able because, in the present, case there was no common area of the
property for G to keep reasonably safe due to M’s exclusive possession
under the lease, and, therefore, G had no right to enter the property
and to physically remove M’s dog, and the issue of whether the landlord
knew or should have known of the dog’s vicious tendencies was not
before this court.

Argued October 15, 2019—officially released January 21, 2020
Procedural History

Action to recover damages for the defendants’ alleged
negligence, and for other relief, brought to the Super-
ior Court in the judicial district of Hartford, where the
court, Shapiro, J., granted the motion for summary
judgment filed by the defendant Evelyn Garrow and
rendered judgment thereon; thereafter, the court, Hon.
Robert B. Shapiro, judge trial referee, denied the plain-
tiff’s motion to reargue, and the plaintiff appealed to
this court. Affirmed.
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Opinion

HARPER, J. The plaintiff, Toni Raczkowski, brought
the underlying negligence action against the defendant
landlord, Evelyn Garrow.! The plaintiff sought compen-
sation for damages she allegedly sustained when she
was bitten by a dog owned by the defendant’s tenant,
David J. McFarlane, on the leased property. The plain-
tiff appeals from the summary judgment rendered by
the trial court in favor of the defendant. The plaintiff
claims that the court improperly granted the defen-
dant’s motion for summary judgment because it errone-
ously concluded that the defendant did not owe her a
duty of care on the basis of the lease agreement between
the defendant and McFarlane.? We disagree and, accord-
ingly, affirm the judgment of the trial court.

! The plaintiff named Garrow and her tenant, David J. McFarlane, as
defendants in this action. McFarlane has not appeared in this action either
before the trial court or this court and, thus, has not participated in this
appeal. In this opinion, we refer to Garrow as the defendant.

2In her statement of issues, the plaintiff set forth the following three
issues: “1. Did the court err in failing to apply the appropriate legal standard
for a motion for summary judgment?

“2. Did the court err in determining that the defendant . . . did not owe
a contractual duty of care to the plaintiff arising out of the lease with
. . . McFarlane?

“3. Did the court err in finding that the lease language did not support
the existence of a duty for [the defendant] to perform a reasonable inquiry
into the dog’s dangerous tendencies?”

The plaintiff’s brief does not comply with Practice Book § 67-4 (b) in that
the statement of issues is not accompanied by “appropriate references to
the page or pages of the brief where [each] issue is discussed” in the brief.
Nor does the brief comply with § 67-4 (e) in that the plaintiff’s argument is
not “divided under appropriate headings into as many parts as there are
points to be presented” with “a separate, brief statement of the standard
of review the appellant believes should be applied” to each part.

Despite these deficiencies with respect to the brief, we have reviewed
the arguments raised therein and conclude that it essentially raises a single
issue with two subparts, namely, whether the court improperly failed to
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The record, viewed in the light most favorable to the
plaintiff as the nonmoving party, reveals the following
relevant facts and procedural history. On April 16, 2016,
the plaintiff was walking her dog along the sidewalk in
front of 295 Hilliard Street in Manchester (property).
As she was walking her dog near the property, a dog
named Diesel, owned by McFarlane, ran out and bit her.
This occurred, in part, on the property. The plaintiff’s
injuries included multiple puncture wounds and tears
to her forearm and wrist. At the time of the incident,
the defendant was the owner and landlord of the prop-
erty, and was renting the property to McFarlane pursu-
ant to a written lease agreement.

On April 11, 2017, the plaintiff commenced the pres-
ent action. In her amended complaint, the plaintiff
alleged that the defendant was negligent in that she
knew or should have known that McFarlane’s dog was
dangerous and that allowing the dog to stay on the
property constituted a failure to use reasonable care
to keep the property in a reasonably safe condition.
Furthermore, the plaintiff alleged that the lease
between the defendant and McFarlane, which left the
approval of any dogs living on the property to the discre-
tion of the defendant, imposed on the defendant a duty
of care to third persons who are not parties to the lease.

On January 19, 2018, the defendant filed a motion for
summary judgment in which the defendant asserted

conclude that a genuine issue of material fact existed with respect to whether
the language of the lease gave rise to a duty of care owed by the defendant
to third parties, including the plaintiff, because the lease (1) required the
defendant to investigate on behalf of third parties whether dogs on the
subject property had dangerous propensities and (2) reflected that the defen-
dant retained control over the portion of the leased property where the
plaintiff sustained her injuries and, thus, the defendant owed third parties
who were on this portion of the property a duty of care with respect to
dangerous dogs.

We note that, during oral argument before this court, the plaintiff acknowl-
edged that she was not pursuing a claim that the court improperly failed
to determine that a duty of care arose apart from the language of the lease.
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that the plaintiff had failed to demonstrate that there
was a genuine issue of material fact as to whether the
defendant had actual or constructive knowledge of the
dog’s vicious propensities or whether the defendant
owed the plaintiff a duty of care on the basis of the lease
agreement between the defendant and McFarlane. The
plaintiff filed an objection to the motion for summary
judgment on April 9, 2018. In support of her objection,
the plaintiff asserted that there was a genuine issue of
material fact as to whether the lease imposed a duty
on the defendant that extended to the plaintiff, a non-
party to the lease. The plaintiff relied on an affidavit
from a neighbor that suggested that McFarlane’s dog
had vicious propensities.®

On April 16, 2018, the court, Shapiro, J., held a hear-
ing on the defendant’s motion for summary judgment.
The court granted the motion for summary judgment
on June 11, 2018, and issued a memorandum of deci-
sion setting forth its reasoning. In its memorandum of
decision, the court concluded that the defendant was
entitled to summary judgment because there was no
genuine issue of material fact as to whether the defen-
dant knew or should have known of the dog’s allegedly
vicious propensities or whether the lease agreement
imposed on the defendant a duty of care that extended
to nonparties to the lease. The court further concluded
that a plain reading of the language in the lease revealed
that the lease did not impose a duty on the defendant
that required her to make a reasonable inquiry into the
behavior of McFarlane’s dog.

? During the hearing on the motion for summary judgment, the defendant
objected to the affidavit from McFarlane’s neighbor on the ground that it
contained hearsay. The affidavit indicated that the neighbor knew of the
dog’s vicious tendencies prior to the incident in which the plaintiff was
bitten. The court, however, having found that it was undisputed that the
defendant did not have knowledge of the dog’s allegedly vicious tendencies
prior to the attack, did not address the argument relating to the consideration
of the neighbor’s affidavit.
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On June 29, 2018, the plaintiff filed a “motion to
reargue/reconsider” with the court. In her motion, the
plaintiff reiterated many of the same arguments that
she raised in her objection to the motion for summary
judgment. Additionally, she characterized the court’s
analysis in its memorandum of decision as concluding
that the language in the lease between the defendant
and McFarlane was “vague.” On August 9, 2018, the
court issued a ruling on the plaintiff’s “motion to rear-
gue/reconsider” in which it disputed the plaintiff’s char-
acterization. The court concluded that it “did not find
. . . the language of the lease agreement . . . ambigu-
ous. Rather, the court found that the plain language of
the lease [did] not support the plaintiff’s interpretation
that [the defendant] had a blanket duty to anyone enter-
ing the property to ensure that any dog residing on the
property did not pose a threat. . . . [The lease] plainly
and unambiguously did not create a duty owed by [the
defendant] to unnamed third [persons], such as [the
plaintiff] who happened to come onto [the defendant’s]
property.” This appeal followed. Additional facts will
be set forth as necessary.

On appeal, the plaintiff advances one claim, but
makes two arguments in support of that claim. First,
she argues that the court erred in rendering summary
judgment in favor of the defendant because there was
a genuine issue of material fact as to whether the lease
created a duty requiring the defendant to investigate
the behavioral propensities of a tenant’s dog on the
property on behalf of third persons not parties to the
lease. According to the plaintiff, this duty of care owed
to her would have required the defendant to take some
type of action to protect third persons not parties to the
lease from dangerous dogs being kept on the property.
Second, she argues that the language of the lease stating
that the defendant had discretion to approve her ten-
ant’s pets created a genuine issue of material fact as
to whether the defendant retained control over the
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property and, therefore, whether the lease imposed a
duty of care to keep in areasonably safe condition those
portions of the property over which she reserved con-
trol. We disagree with the plaintiff’s arguments.

We begin our analysis with the standard of review
applicable to a trial court’s decision to grant a motion
for summary judgment. “Practice Book § 17-49 provides
that summary judgment shall be rendered forthwith if
the pleadings, affidavits and any other proof submitted
show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment
as a matter of law. A party moving for summary judg-
ment is held to a strict standard. . . . To satisfy his
burden the movant must make a showing that it is quite
clear what the truth is, and that excludes any real doubt
as to the existence of any genuine issue of material
fact. . . . As the burden of proof is on the movant, the
evidence must be viewed in the light most favorable to
the opponent. . . . When documents submitted in sup-
port of a motion for summary judgment fail to establish
that there is no genuine issue of material fact, the non-
moving party has no obligation to submit documents
establishing the existence of such an issue. . . . Once
the moving party has met its burden, however, the
opposing party must present evidence that demon-
strates the existence of some disputed factual issue.
. . . It is not enough, however, for the opposing party
merely to assert the existence of such a disputed issue.
Mere assertions of fact . . . are insufficient to estab-
lish the existence of a material fact and, therefore, can-
not refute evidence properly presented to the court
under Practice Book § [17-45]. . . . Our review of the
trial court’s decision to grant [a] motion for summary
judgment is plenary.” (Internal quotation marks omit-
ted.) Anderson v. Dike, 187 Conn. App. 405, 409-10,
202 A.3d 448, cert. denied, 331 Conn. 910, 203 A.3d
1245 (2019).
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The plaintiff argues that the language of the lease
imposed a duty of care on the defendant to investigate
the behavioral propensities of McFarlane’s dog and that
the lease recognized that the defendant owed a duty of
care to nonparties to the lease who might encounter
the dog on the property.

Here, because the lease is a contract and the plaintiff’s
claim presents a question of contract interpretation, the
lease is subject to the same rules of construction as
other contracts. See Bristol v. Ocean State Job Lot
Stores of Connecticut, Inc., 284 Conn. 1, 7, 931 A.2d
837 (2007). “Where the language of the contract is clear
and unambiguous, the contract is to be given effect
according to its terms. . . . When only one interpreta-
tion of a contract is possible, the court need not look
outside the four corners of the contract. . . . [E]xtrin-
sic evidence may be considered in determining contrac-
tual intent only if a contract is ambiguous. . . . When
the intention conveyed by the terms of an agreement
is clear and unambiguous, there is no room for construc-
tion. . . . The circumstances surrounding the making
of the contract, the purposes which the parties sought
to accomplish and their motives cannot prove an intent
contrary to the plain meaning of the language used.
. . . In sum, decisional law holds that if the language
of the contract is clear and unambiguous, our courts
must look only to the four corners of the contract to
discern the parties’ intent.” (Citations omitted; internal
quotation marks omitted.) Konover v. Kolakowski, 186
Conn. App. 706, 719-20, 200 A.3d 1177 (2018), cert.
denied, 330 Conn. 970, 200 A.3d 1151 (2019). Thus, when
a contract is unambiguous within its four corners, as
it is here, the interpretation of it is a question of law
for this court. See Connecticut National Bank v. Rehab
Associates, 300 Conn. 314, 319, 12 A.3d 995 (2011).

Additionally, “when the claim [of a duty of care aris-
ing out of a contract] is brought [by an individual] who
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is not a party to the contract, the duty must arise from
something other than mere failure to perform properly
under the contract. . . . The ultimate test of the exis-
tence of the duty to use care is found in the foreseeabil-
ity that harm may result if it is not exercised.” (Citation
omitted; internal quotation marks omitted.) Atelier
Constantin Popescu, LLC v. JC Corp., 134 Conn. App.
731, 757, 49 A.3d 1003 (2012). In the present case, how-
ever, unless the signatories of the lease intended, at
the time of signing, that the plaintiff be a third-party
beneficiary, then the harm that could have resulted if
a duty of care was not exercised was not foreseeable.
“The proper test to determine whether a lease creates
a third party beneficiary relationship is whether the
parties to the lease intended to create a direct obligation
from one party to the lease to the third party. . . . In
determining the meaning and effect of the controverted
language in the lease, the inquiry must focus on the
intention expressed in the lease and not on what inten-
tion existed in the minds of the parties.” (Citations
omitted; emphasis omitted; internal quotation marks
omitted.) Gateway Co. v. DiNoia, 232 Conn. 223, 231,
654 A.2d 342 (1995). “Although . . . it is not in all
instances necessary that there be express language in
the contract creating a direct obligation to the claimed
third party beneficiary . . . the only way a contract
could create a direct obligation between a promisor
and a third party beneficiary would have to be . . .
because the parties to the contract so intended. . . .
[Bloth contracting parties must intend to confer
enforceable rights in a third party . . . in order to give
the third party standing to bring suit. This requirement
rests, in part at least, on the policy of certainty in enforc-
ing contracts, which entitles each party to a contract
to know the scope of his or her obligations thereunder.”
(Citations omitted; internal quotation marks omitted.)
Hilario’s Truck Center, LLCv. Rinaldi, 183 Conn. App.
597, 605, 193 A.3d 683, cert. denied, 330 Conn. 925, 194
A.3d 776 (2018).
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In the present case, the relevant language of the lease
is as follows: “The tenant may keep a pet but this will
increase the monthly payment by $50.00 per month. The
tenant must keep the pet healthy and well groomed.
The pet must pose no threat to anyone coming on the
property. This is to be determined by the landlord.”
Because we conclude that the language of the contract
is clear and unambiguous, we look only to the plain
meaning of the language used therein.*

It is clear from the language of the lease that the lease
did not impose a duty on the defendant to perform an
extraneous investigation of the dog’s behavioral pro-
pensities.’ The language of the lease simply provides
the defendant the discretion to approve or deny the
ability of her tenants to own or keep pets on the prop-
erty. This language was included for the exclusive bene-
fit of the defendant in her capacity as the landlord. The
relevant clause states that “[t]his is to be determined
by the landlord.” A reasonable interpretation of this
language would be that the defendant was reserving
the right to make a determination regarding whether a
dog could be kept by a lessee. Furthermore, we disagree
with the plaintiff’s argument that the lease created a
duty on the part of the defendant to third persons who
might encounter the dog on the property. Here, the

4 We note that during oral argument before this court, when specifically
asked whether the language of the lease was ambiguous or unambiguous,
the plaintiff repeatedly conceded that the language was unambiguous.
Because the language is unambiguous, a proper analysis of the language at
issue is not dependent on extrinsic evidence of the parties’ intent. See
Parisi v. Parisi, 315 Conn. 370, 383, 107 A.3d 920 (2015) (“[w]hen only one
interpretation of the contract is possible, the court need not look outside
the four corners of the contract”[internal quotation marks omitted]).

> We find persuasive the defendant’s argument that it is unreasonable to
interpret the language of the lease stating that “the pet must pose no threat
to anyone coming on the property” as requiring the defendant to pay for a
canine DNA analysis, to review an inspection by a veterinarian, or for her
to complete a canine lineage check. Nor do we conclude that the language
of the lease requires the defendant to interview previous owners or even
review similar tests provided and paid for by the tenant.
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lease’s obligations are limited to its signatories and do
not extend to third persons. After consideration of the
parties’ intent expressed by the language in the lease,
we conclude that the language of the lease clearly dem-
onstrates that the defendant and McFarlane did not
intend to create an obligation to any third persons.

On the basis of the foregoing, we conclude that there
is no genuine issue of material fact that the plain lan-
guage of the lease did not require the defendant to
investigate the behavioral propensities of the dog and
that the lease did not create a duty on the part of the
defendant to third persons who might encounter the
dog on the property.°

The plaintiff next argues that a genuine issue of mate-
rial fact exists as to whether the defendant reserved
control over the property, which created a duty to use
reasonable care to keep in a reasonably safe condition
those portions of the property over which she reserved
control. Specifically, the plaintiff, relying on the lan-
guage we have previously interpreted in this opinion,
contends that the language of the lease proves that
the defendant retained possession and control over the
leased property. For the reasons that follow, we inter-
pret the plain and unambiguous language of the lease
on which the plaintiff relies to give the tenant complete
control and possession of the property and, therefore,
disagree with the plaintiff’'s argument.

% The defendant cites authority outside of this jurisdiction in support of
her position that a lease provision regarding pets does not create a duty to
third persons who are not parties to the lease. We find this authority instruc-
tive. See Boots v. Winters, 145 Idaho 389, 396, 179 P.3d 352 (App. 2008)
(concluding that landlord did not assume duty to protect third persons not
parties to lease from tenant’s dogs, when securing a specific pet deposit
under lease); Hyun Na Seo v. Yozgadlian, 320 N.J. Super. 68, 72-73, 726
A.2d 927 (App. Div. 1999) (concluding that lease provision prohibiting tenants
from keeping pets does not make landlord responsible for injuries to third
persons not parties to lease caused by dog kept in violation of that provision);
Gilbert v. Miller, 356 S.C. 25, 30-31, 586 S.E.2d 861 (App. 2003) (stating that
language of lease that made control of pet sole responsibility of tenant, and
required pet to meet landlord approval, did not create duty on part of
landlord to prevent injuries to third persons not parties to lease).



January 21, 2020 CONNECTICUT LAW JOURNAL Page 81A

195 Conn. App. 402 JANUARY, 2020 413

Raczkowski v. McFarlane

“In a negligence action, the plaintiff must meet all of
the essential elements of the tort in order to prevail.
These elements are: duty; breach of that duty; causation;
and actual injury. . . . [T]he existence of a duty of care
is a prerequisite to a finding of negligence . . . . The
existence of a duty is a question of law and only if such
a duty is found to exist does the trier of fact then deter-
mine whether the defendant [breached] that duty in the
particular situation at hand. . . . If a court determines,
as a matter of law, that a defendant owes no duty to a
plaintiff, the plaintiff cannot recover in negligence from
the defendant.” (Citation omitted; internal quotation
marks omitted.) Charles v. Mitchell, 158 Conn. App. 98,
108, 118 A.3d 149 (2015).

“The general rule regarding premises liability in the
landlord-tenant context is that landlords owe a duty of
reasonable care as to those parts of the property over
which they have retained control . . . . [L]andlords
[however] generally [do] not have a duty to keep in
repair any portion of the premises leased to and in the
exclusive possession and control of the tenant. . . .
Retention of control is essentially a matter of intention
to be determined in the light of all the significant circum-
stances. . . . The word control has no legal or techni-
cal meaning distinct from that given in its popular
acceptation . . . and refers to the power or authority
to manage, superintend, direct or oversee. . . . Unless
it is definitely expressed in the lease,the circumstances
of the particular case determine whether the lessor has
reserved control of the premises or whether they were
under the exclusive dominion of the tenant . . . .”
(Citations omitted; emphasis in original; internal quota-
tion marks omitted.) Fiorelli v. Gorsky, 120 Conn. App.
298, 308, 991 A.2d 1105, cert. denied, 298 Conn. 933, 10
A.3d 517 (2010). Thus, “summary judgment is appro-
priate when there is no genuine issue of material fact.
A material fact is one that will make a difference in the
case. . . . Therefore, to answer the question pre-
sented, we must determine whether a genuine issue of
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material fact exists as to whether the incident occurred
at a location over which the defendant exercised con-
trol.” (Citation omitted.) Charles v. Mitchell, supra, 158
Conn. App. 110. Previously in this opinion, we set forth
the well settled principles that govern our interpretation
of contracts.

The defendant asserts that the lease language that
vests discretion in her to approve pets does not serve
as areservation of control over the property. To support
this claim, she submitted a copy of the lease and various
affidavits to establish that she did not have control or
possession over the property where the plaintiff was
injured and, therefore, did not owe a duty of care to
the plaintiff. The affidavits submitted by the defendant
demonstrate that the tenant, McFarlane, was responsi-
ble for the exterior maintenance of the property, includ-
ing but not limited to, the front and back lawn and
the driveway. Further, the entirety of the property was
leased to McFarlane. We have held that when parts of a
premises or a property are leased to and in the exclusive
possession and control of the tenant, the landlord does
not owe a duty of reasonable care because in that
instance, the landlord does not have possession or con-
trol of the property. Fiorelli v. Gorsky, supra, 120 Conn.
App. 308.

The plaintiff relies on Giacalone v. Housing Author-
ity, 306 Conn. 399, 51 A.3d 352 (2012), for the proposi-
tion that it is the duty of the landlord to maintain the
areas of the premises over which they reserve control.
Giacalone, however, is distinguishable from the present
case. Giacalone involved two tenants who shared a
common landlord—one of which was bitten by the oth-
er's dog in a common area of the property. Id., 402.
Thereafter, the injured tenant brought a common-law
premises liability action against the landlord, claiming
that the landlord was negligent because the landlord,
with knowledge that the dog had vicious propensities,
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failed to remove the dog from the property. Id. Our
Supreme Court concluded that a landlord “must take
reasonable steps to alleviate the dangerous condition
created by the presence of a dog with known vicious
tendencies in the common areas of the property.”
(Emphasis added.) Id., 408. The plaintiff’s reliance on
Giacalone is misplaced.

In the present case, because the entirety of the prop-
erty was leased to McFarlane and he maintained exclu-
sive possession and control over it, there was no com-
mon area for the defendant to keep reasonably safe.
Furthermore, because there was no common area of
the property due to McFarlane’s exclusive possession,
the defendant had no right to enter the property and to
physically remove McFarlane’s dog. See Central Coat,
Apron & Linen Service, Inc. v. Indemnity Ins. Co., 136
Conn. 234, 237, 70 A.2d 126 (1949) (concluding that
“[w]here entire premises are rented, in the absence of
any agreement, the tenant . . . has the right of exclu-
sive possession and control, and the landlord has no
right to enter upon them”). Lastly, as we have discussed
in the preceding paragraphs of this opinion, the issue
of whether the landlord knew or should have known
of the dog’s vicious tendencies is not before this court.
Thus, Giacalone is distinguishable from the present
case.

After the defendant satisfied her burden as the mov-
ing party and established that there was no genuine
issue of material fact with respect to whether she
retained control over any portion of the leased property,
the plaintiff was required to demonstrate the existence
of a disputed fact. “The party opposing summary judg-
ment must present a factual predicate for [her] argu-
ment to raise a genuine issue of fact. . . . [B]are asser-
tions by the nonmovant are not enough to withstand
summary judgment.” (Citation omitted; internal quota-
tion marks omitted.) Colon v. AutoZone Northeast, Inc.,
148 Conn. App. 435, 440, 84 A.3d 1234 (2014). Here, the
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plaintiff neglected to provide any evidence to show that
there was a genuine issue of material fact as to whether
the defendant had possession or control over the prop-
erty. The plaintiff merely referred to sections of the
lease under which the defendant has discretion to
approve or deny whether her tenant keeps a pet on the
property. Thus, because the plaintiff failed to demon-
strate a genuine issue of material fact, the court prop-
erly rendered summary judgment in favor of the defen-
dant.

The judgment is affirmed.
In this opinion the other judges concurred.

CHIEF DISCIPLINARY COUNSEL v». HAROLD H.
BURBANK II
(AC 41805)

Prescott, Bright and Sheldon, Js.
Syllabus

The respondent attorney appealed to this court from the judgment of the
trial court suspending him from the practice of law for one year. The
respondent, who was admitted to practice law in both Maine and Con-
necticut, had been involved in civil litigation in Maine involving water-
front property that he owned in joint tenancy with several members of
his family. After the trial court rendered judgment in that action, the
respondent appealed as a self-represented party to the Maine Supreme
Judicial Court, which affirmed the judgment of the Maine Superior Court
and concluded that the respondent had engaged in misconduct while
prosecuting the appeal. Accordingly, sanctions were imposed against
the respondent in the form of an award of attorney’s fees and costs.
Subsequently, Maine’s Board of Overseers of the Bar suspended the
respondent from practicing law in Maine for one year on the ground
that he had violated Maine’s Rules of Professional Conduct. Thereafter,
in the present case, the petitioner, the Chief Disciplinary Counsel, filed
an application seeking commensurate disciplinary action against the
respondent pursuant to the applicable rule of practice (§ 2-39). Subse-
quently, the trial court found that commensurate discipline was appro-
priate with respect to the respondent’s Connecticut law license and
ordered the respondent suspended from the practice of law in Connecti-
cut for one year. On appeal, the respondent claimed, inter alia, that
because he was a self-represented party at the time he engaged in the
alleged misconduct that led to his suspension in Maine, the disciplinary
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action against his law license in Maine, and by extension, in Connecticut,
violated his right as a citizen to petition the government for a redress
of grievances as protected by the first amendment to the federal constitu-
tion and violated his rights to due process and equal protection under
the fourteenth amendment to the federal constitution. Held:

1. The trial court did not err in determining that the respondent failed
to demonstrate by clear and convincing evidence that the reciprocal
suspension of his law license was a violation of his federal constitutional
rights to petition the government without the fear of reprisal; the respon-
dent failed to cite to any legal authority in which a court has ruled that
the enforcement of attorney disciplinary rules on an attorney engaging
in self-representation before a court implicates that attorney’s right to
petition as protected by the first amendment, nor did he cite to any
authority for the proposition that an attorney acting as a self-represented
litigant should be held to a different standard of professional conduct
than that applied to an attorney acting on behalf of a client, and the
respondent’s attempt to differentiate for disciplinary and constitutional
purposes between an attorney’s actions taken on behalf of a client
and actions taken in representing himself in his role as a citizen was
unavailing, as this court has recognized that an attorney, as an officer
of the court, must always conduct himself or herself in accordance
with the Rules of Professional Conduct, the respondent had the same
professional obligation to the court when representing himself as when
representing a client, and the fact that he appeared in a self-represented
capacity did not lesson his duty to comply with those rules.

2. The respondent could not prevail on his claim that the trial court’s finding
that he failed to demonstrate by clear and convincing evidence a cogniza-
ble defense to the Maine disciplinary proceedings was clearly erroneous;
although the failure to receive due process in a disciplinary proceeding
in another jurisdiction would be a proper defense to the imposition of
reciprocal discipline in Connecticut, there was nothing in the record to
demonstrate that the respondent raised a colorable claim that he was
denied due process in the Maine disciplinary proceedings, nor did he
make any credible claim that he lacked sufficient notice or an opportu-
nity to be heard, the respondent’s arguments and reasoning, both in
his pleadings before the trial court and to this court on appeal, were
circuitous, repetitious, and lacked a cogent discussion that was logically
and legally tethered to the issue under consideration, which made it
difficult to evaluate whether his claim was properly raised and preserved
for appellate review, and even if the claim were deemed to be preserved,
much of the veritable laundry list of constitutional arguments and alleged
violations of rights, including fleeting references to the ninth amend-
ment, the supremacy clause, the commerce clause, and the full faith
and credit clause of the United States constitution, consisted of no more
than generalized statements of legal propositions, devoid of any cogent
analysis or application of the facts to any of the asserted constitutional
doctrines relative to the subject matter at hand, namely, the reciprocal
enforcement of rules governing attorney professional misconduct.

Argued October 17, 2019—officially released January 21, 2020
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Procedural History

Presentment by the petitioner for alleged profes-
sional misconduct by the respondent, brought to the
Superior Court in the judicial district of Hartford and
tried to the court, Sheridan, J.; judgment suspending
the respondent from the practice of law for twelve
months, from which the respondent appealed to this
court. Affirmed.

Harold H. Burbank II, self-represented, the appel-
lant (respondent).

Brian B. Staines, chief disciplinary counsel, for the
appellee (petitioner).

Opinion

PRESCOTT, J. The present appeal arises out of a
reciprocal disciplinary proceeding commenced pursu-
ant to Practice Book § 2-39 by the petitioner, the Chief
Disciplinary Counsel, against the respondent, Harold
H. Burbank II, who had been suspended from the prac-
tice of law in Maine for one year due to his actions as a
self-represented appellant before the Supreme Judicial
Court of Maine. The respondent appeals from the judg-
ment of the trial court, which found that commensurate
discipline was appropriate with respect to the respon-
dent’s Connecticut law license and ordered the respon-
dent suspended from the practice of law in Connecticut
for one year.!

The respondent, relying principally on the fact that
he was not acting on behalf of a client but as a self-
represented party at the time he engaged in the mis-
conduct that led to his suspension in Maine, claims

! The United States Court of Appeals for the First Circuit and the United
States District Court for the District of Connecticut each subsequently
imposed a one year reciprocal suspension of the respondent’s right to prac-
tice before them on the basis of the same Maine disciplinary action. See I'n
re Burbank, United States Court of Appeals, Docket No. 19-8010 (1st Cir.
Oct. 28, 2019); In re Burbank, United States District Court, Docket No. 3:18-
GP-00006 (MPS) (D. Conn. Nov. 8, 2018).
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on appeal that the disciplinary action against his law
license in Maine and, by extension, in Connecticut, (1)
violated his right as a citizen to petition the government
for a redress of grievances as protected by the first
amendment of the United States constitution, and (2)
violated his rights to due process and equal protection
of law under the fourteenth amendment to the United
States constitution.”? We disagree and, accordingly,
affirm the judgment of the trial court.

The record reveals the following relevant facts and
procedural history.? The respondent is an attorney
admitted to the practice of law in Connecticut and
Maine. The genesis of the underlying grievance proceed-
ing was civil litigation before the Superior Court in
Maine concerning waterfront property in Northport,
Maine, that the respondent owned in joint tenancy with
his father, two siblings, and ten other members of his
family (Burbank property).* Several neighboring prop-
erty owners (neighbors) commenced the litigation

2 The respondent also claims that the disciplinary proceedings violated
various rights afforded to him under the Connecticut constitution. The
respondent, however, has failed to analyze adequately his state constitutional
claims because, in his appellate brief, he has not “functionally address[ed]
in detail the subject matter of most of the factors” set forth in State v.
Geisler, 222 Conn. 672, 610 A.2d 1225 (1992), which our Supreme Court has
made clear is necessary for any independent state constitutional analysis.
See State v. Santiago, 305 Conn. 101, 250-51, 49 A.3d 566 (2012), superceded
in part on other grounds by State v. Santiago, 318 Conn. 1, 122 A.3d 1 (2015).
Because the respondent has not briefed adequately his state constitutional
claims, we deem them abandoned. See Wasko v. Farley, 108 Conn. App.
156, 164, 947 A.2d 978, 985, cert. denied, 289 Conn. 922, 958 A.2d 155 (2008).

3 The trial court effectively adopted the factual findings set forth in the
opinions of the Maine Supreme Judicial Court and the retired justice who
oversaw the Maine disciplinary proceeding, stating that it “[would] not revisit
the factual findings made by the various courts in Maine that have fully
reviewed, analyzed, and vetted the evidence.” See Lincoln v. Burbank, 147
A.3d 1165, 1169 (2016), cert. denied, U.S. , 137 S. Ct. 1338, 197 L. Ed.
2d 520 (2017); Board of Overseers of the Bar v. Burbank, BAR-17-12 (January
29, 2018) (Clifford, J.). Accordingly, we rely on those opinions in setting
forth the facts and procedural history underlying the present appeal.

* The crux of the litigation was aptly described by the United States Court
of Appeals for the First Circuit in its own reciprocal disciplinary action
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against the owners of the Burbank property seeking,
inter alia, a prescriptive easement over the Burbank
property, a declaratory judgment, and damages for con-
version and trespass. At trial, the respondent repre-
sented himself, his father, and his siblings (Burbank
defendants). The remaining co-owners of the Burbank
property (co-owners) sought to settle the dispute with
the neighbors and later filed a cross claim against the
Burbank defendants seeking a partition by sale of the
Burbank property. The trial court, after a bench trial,
rendered judgment in favor of the neighbors on their
claims for a prescriptive easement, a declaratory judg-
ment, and conversion, and also found for the ten co-
owners on their cross claim and ordered a partition by
sale. The court found against the neighbors on their
trespass count.

The respondent was the only party who appealed
from the trial court’s decision. Although the appeal was
filed initially by another attorney, she later withdrew
her appearance, and the respondent continued prose-
cuting the appeal as a self-represented party. The Maine
Supreme Judicial Court issued an opinion in which it
affirmed the judgment of the Maine Superior Court and,
more importantly for the issues now before this court,
concluded that the respondent had engaged in miscon-
duct while prosecuting the appeal. The court deter-
mined that this misconduct warranted the imposition
of sanctions against the respondent in the form of an
award of attorney’s fees and costs.

The Maine Supreme Judicial Court summarized its
decision as follows: “The trial court issued a thorough,

against the respondent. See In re Burbank, supra, United States Court of
Appeals, Docket No. 19-8010. “The neighbors had been using for decades,
without issue or objection, beach access stairs adjacent to [the Burbank
property] to descend an embankment—they would then cross a small portion
of [the Burbank property] in order to get to the beach. [The respondent]
took it upon himself to report the stairs as a zoning violation and, ultimately,
he removed the stairs (contrary to an advisement from the town and against
the wishes of his fellow co-owners), giving rise to this lawsuit.” Id.
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carefully considered judgment, supported by extensive
findings and conclusions and accurate legal analysis.
Because the court did not err when it granted a prescrip-
tive easement or ordered partition by sale of the prop-
erty, and because the remainder of [the respondent’s]
arguments are either improperly raised, meritless, or
both, we affirm the judgment and, on separate motions
of the [n]eighbors and the [c]o-owners, we order sanc-
tions against [the respondent] pursuant to [Me. R. App.
P. 13 (f)].” Lincoln v. Burbank, 147 A.3d 1165, 1169
(Me. 2016), cert. denied, U.S. , 137 S. Ct. 1338, 197
L. Ed. 2d 520 (2017).

In discussing its decision to sanction the respondent,
an action that the court indicated it reserved for only
“egregious cases”; (internal quotation marks omitted)
id., 1176; the Maine Supreme Judicial Court made the
following findings regarding what the court viewed as
the respondent’s “repeated misconduct in prosecut-
ing [the] appeal.” Id., 1179. “[The respondent] initiated
the handling of this appeal with the same cavalier atti-
tude that he demonstrated in his handling of the steps
at issue in this case. He did not communicate with the
appellees in order to reach some agreement on the
contents of the [a]ppendix; he attempted to include in
the [a]ppendix documents that were not part of the rec-
ord below; he failed to respond to a direct order requir-
ing him to explain how he, as the appellant, could pur-
port to represent some of the appellees; he filed a brief
‘bound’ with twine; and as noted above, he failed to
comply with [Maine’s rules of appellate procedure by]
filing a second reply brief without permission.

“[The respondent’s] brief on appeal demonstrated
this same contumacious attitude, a fact he apparently

® Subsection (f) of Rule 13 of the Maine Rules of Appellate Procedure
provides: “If, after a separately filed motion or a notice from the court and
a reasonable opportunity to respond, the Law Court determines that an
appeal, motion for reconsideration, argument, or other proceeding before
it is frivolous, contumacious, or instituted primarily for the purpose of delay,
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recognized, as, in his request for oral argument, Bur-
bank asserted that some of his filings before us ‘were
not properly edited before being submitted to the court,’
and argued for a chance to ‘correct and clarify these
errors, so the court may be certain that [the a]ppellant
certainly did not intend them or to offend the dignity
and authority of the court.’

“[The respondent]’s request for oral argument
included statements that further highlight the impropri-
ety of his actions in this appeal. Beyond conceding the
impropriety of some statements in his several appellate
briefs . . . he proposed to represent the views of the
other Burbank [d]efendants [who had] declined to have
[the respondent] represent them on appeal and are not
participating in this appeal. [The respondent], as a mem-
ber of the Maine bar, must understand that he cannot
represent on appeal persons who have declined to
appeal and declined to have him represent them on
appeal®. . . .

“In his request for oral argument, [the respondent]
also proposed to testify or otherwise present facts to
clarify [trial testimony that] the trial court found, in
part, to be contradictory and not credible. There can
be no question that presenting new facts or other evi-
dence by brief or oral argument is not proper appellate
advocacy. . . . [The respondent’s] several briefs
include a number of statements about facts that do not
appear in the trial court record and thus are improperly
offered for consideration on appeal. . . . [The respon-
dent] also filed a “Supplement of Legal Authorities”
that includes evidentiary materials and fact statements

it may award to the opposing parties or their counsel treble costs and
reasonable expenses, including attorney fees, caused by such action.”

% The respondent did not withdraw as counsel for the remaining Burbank
defendants until the Supreme Judicial Court had ordered the respondent to
show cause as to why he should not be sanctioned for attempting to represent
three appellees while simultaneously representing himself as the appellant.
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not in the trial court record, including an advocacy doc-
ument that [the respondent] had filed with a private
mediator that, as a document apparently used in set-
tlement efforts, could not have been used at trial pur-
suant to [Maine’s Rules of Evidence §] 408 (b), and,
consequently, was improperly filed with the appeal doc-
uments.

“Beyond his purported representation of people who
do not wish to be represented by him, his failure to
comply with the logistical rules, his attempt to present
new evidence at an appellate proceeding, and his con-
tentious and unprofessional tone, [the respondent]
makes several arguments in support of his appeal that
are frivolous and devoid of legal authority to support
them.

“Asserting propositions of law not supported by stat-
ute or precedent, absent a good faith effort to evolve the
law, is an indication of frivolousness that can subject
a party to sanctions. . . .

ok sk

“Throughout the various stages of this appeal, in his
briefs, his Supplement of Legal Authorities, his request
for oral argument, and his responses to opposing
parties’ motions, [the respondent] has consistently dis-
regarded standards of law and practice that govern
appellate review. He has asserted legal arguments that
are frivolous and baseless, and, contrary to governing
precedent, he has sought to have us consider and decide
the appeal on new facts and new evidence that were
not part of the trial court record on appeal. [The respon-
dent]’s efforts have been disrespectful to the proper
role of the trial court, unfair to and expensive for
the other parties, and contrary to Maine appellate law.
[The respondent]’s frivolous and baseless actions are
egregious conduct that has confused the issues on
appeal, delayed final resolution of this matter, and sig-
nificantly driven up the costs to other parties. Although
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the actions taken by [the respondent] would be concern-
ing if he were a litigant unschooled in law, we note that
[the respondent] is not only an attorney, but an attorney
who is licensed to practice in Maine. He is, therefore,
presumed to be familiar with our case law, our statutes,
and our [r]ules; his actions demonstrate either a com-
plete lack of understanding or an intentional flouting
of those guides.

% sk ock

“As with other rules, the rules regarding sanctions
and determinations that an appeal is frivolous are
applied equally to represented and unrepresented par-
ties. . . . Although he purports to speak for or repre-
sent the interests of parties who are not participating
in this appeal, and although he is an attorney, we con-
sider [the respondent] to be unrepresented for purpose
of our consideration of sanctions. However, attorneys
who represent themselves on appeal are assumed to
be aware of court rules and their ethical obligations
in prosecuting their own appeals.” (Citations omitted,
footnote added.) Lincoln v. Burbank, supra, 147 A.3d
1176-79. The Maine Supreme Judicial Court concluded
on the basis of what it described as “repeated miscon-
duct in prosecuting this appeal” that the respondent
should be sanctioned, and it ordered the respondent to
pay each of the plaintiff neighbors and nonBurbank
defendant co-owners of the property $5,000 toward
their attorney fees incurred to defend the appeal as
well as treble costs. Id.

On the basis of this conduct and following a review
of those findings by a Maine grievance commission
panel, Maine’s Board of Overseers of the Bar (board)
filed an information in accordance with Rule 13 of
Maine’s Disciplinary Rules of Procedure in which it
alleged that the respondent had violated multiple
provisions of Maine’s Rules of Professional Conduct.
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In accordance with Maine procedural rules, on October
18, 2017, Justice Robert Clifford, an active retired jus-
tice of the Maine Supreme Judicial Court, conducted a
de novo testimonial hearing. Justice Clifford, on Janu-
ary 25, 2018, filed a memorandum of decision sus-
pending the respondent from practicing law in Maine
for a period of twelve months. See Board of Overseers
of the Bar v. Burbank, BAR-17-12 (January 29, 2018)
(Clifford, J.). Justice Clifford found on the basis of the
Maine Supreme Judicial Court’s factual findings and
conclusions in Lincoln v. Burbank, supra, 147 A.3d
1165, and on the additional evidence presented at the
testimonial hearing, that the board had proven that the
respondent had violated Rules 1.1, 1.3, 3.1, 3.4 and 8.4
of Maine’s Rules of Professional Conduct, which, like
Connecticut’s rules, adopt with modifications the Amer-
ican Bar Association’s Model Rules of Professional Con-
duct.” See 1 & 2 G. Hazard, W. Hodes & P. Jarvis, The
Law of Lawyering, (4th Ed., 2019), § 1.15 & Appendix B.

"The text and numbering of the relevant Maine and Connecticut rules of
professional conduct are virtually identical. The following are Connecticut’s
rules, which govern with respect to the reciprocal disciplinary ruling
under review.

Rule 1.1, titled “Competence,” provides: “A lawyer shall provide compe-
tent representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.”

Rule 1.3, titled “Diligence,” provides: “A lawyer shall act with reasonable
diligence and promptness in representing a client.”

Rule 3.1, titled “Meritorious Claims & Contentions,” provides in relevant
part: “A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that
is not frivolous, which includes a good faith argument for an extension,
modification or reversal of existing law. . . .”

Rule 3.4, titled “Fairness to Opposing Party & Counsel,” provides in rele-
vant part: “A lawyer shall not . . . (3) knowingly disobey an obligation
under the rules of a tribunal except for an open refusal based on an assertion
that no valid obligation exists . . . .”

Rule 8.4, titled “Misconduct,” provides in relevant part: “It is professional
misconduct for a lawyer to: (1) Violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so, or do
so through the acts of another. . . .”
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In his opinion, Justice Clifford also observed that
the respondent’s actions continued “to be problematic”
during the disciplinary proceedings. Board of Overseers
of the Bar v. Burbank, supra, BAR-17-12. Specifically,
the court found the following: “In his answer to the
within information in this case, [the respondent] has
admitted to making errors in applying and interpreting
the applicable rules of court, but has asserted that some
rules were not published, and thus he could not inter-
pret or apply them; some rules were ambiguous; and his
failure to file timely responses was due to his suffering
a stroke. [The respondent] has failed to pay the $10,000
in sanctions imposed on him by the [Maine Supreme
Judicial Court], nor has he fully paid the $20,000 judg-
ment against him imposed by the [Maine Superior
Court] in the underlying litigation, and has since filed
a Chapter 7 bankruptcy action in the Bankruptcy Court
in Connecticut. [The respondent] also did not properly
offer all the exhibits at this bar discipline hearing that
he made reference to in his post hearing submission.
In short, he does not appear to have a good grasp of
the procedural rules of litigation.”®

In determining the appropriate sanction to impose
for the respondent’s violations of the identified rules
of professional conduct, Justice Clifford considered

81t is unclear from Justice Clifford’s decision what rule of professional
conduct, if any, the court deemed implicated by an attorney’s having filed for
bankruptcy or his resulting inability to satisfy a civil judgment or monetary
sanction. The respondent, however, has not raised any specific claim on
appeal regarding these findings or suggested that they provide support for
any of the constitutional claims that he raises. Furthermore, even if we were
to conclude that these particular findings were irrelevant or improper factual
predicates on which to base a finding of attorney misconduct, any such
error likely was rendered harmless in light of the extensive other findings
supporting the violations asserted. See Henry v. Statewide Grievance Com-
mittee, 111 Conn. App. 12, 27-28, 957 A.2d 547 (2008) (holding any impropri-
ety in relying on allegedly irrelevant factual findings in finding violations
of rules of professional conduct necessarily harmless if other evidence
existed sufficient to support court’s ultimate findings).
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both aggravating and mitigating factors. Specifically,
the court stated: “There are many aggravating factors
in this case. The misconduct at issue is very serious.
[The respondent’s] conduct in the underlying litigation,
and especially in the appeal in Lincoln [v. Burbank,
supra, 147 A.3d 1165], has caused substantial injury to
the parties involved in the litigation as well as a waste
of judicial resources. Although this court does not find
that all of [the respondent’s] misconduct was deliberate,
as apracticing attorney, he certainly should have known
that his conduct was far afield from the standards
expected of a reasonably competent attorney, and that
his actions constituted misconduct.

“There are some mitigating factors that the court feels
compelled to consider. [The respondent] has no prior
disciplinary record in Maine, he was under great stress
due to his father’s poor health, and he himself has suf-
fered from a stroke and is not in good health. There is
also evidence that [the respondent] provided competent
legal representation in Maine in the past, namely, in the
effort by Ralph Nader to be placed on the Maine ballot
as a presidential candidate in the early 2000s.

“The main purpose of imposing a sanction in these
disciplinary proceedings is the protection of the public.
The sanction to be imposed must be significant because
of the serious misconduct that is involved here, and
must require that [the respondent] file a petition for
reinstatement in order for him to be reinstated as an
attorney in good standing.” (Emphasis in original.) Id.
Having considered both the aggravating and mitigat-
ing factors, Justice Clifford imposed a twelve month
suspension from the practice of law in Maine, effective
as of the date of the decision, with the attendant obliga-
tion that the respondent must petition for reinstatement
in accordance with Maine’s Disciplinary Rules of Pro-
cedure.
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On February 6, 2018, having learned of the respon-
dent’s suspension in Maine, Connecticut’s Chief Dis-
ciplinary Counsel filed an application in the Connecti-
cut Superior Court pursuant to Practice Book § 2-39°
seeking commensurate disciplinary action against the
respondent’s Connecticut law license. The application
alleged that the respondent was admitted to the Con-
necticut bar on June 10, 1994, and that, on January 24,
2018, he had been suspended from the practice of law
in Maine for a period of twelve months. A copy of the
Maine order was attached to the application.

The respondent filed an answer in response to the
application in accordance with Practice Book § 2-39,
which he later amended. He also filed a number of
exhibits with the court. In his amended answer, the
respondent admitted to his twelve month suspension
in Maine but argued that reciprocal action by Con-

? Practice Book § 2-39 provides: “(a) Upon being informed that a lawyer
admitted to the Connecticut bar has resigned, been disbarred, suspended
or otherwise disciplined, or placed on inactive disability status in another
jurisdiction, and that said discipline or inactive disability status has not
been stayed, the disciplinary counsel shall obtain a certified copy of the
order and file it with the Superior Court for the judicial district wherein
the lawyer maintains an office for the practice of law in this state, except
that, if the lawyer has no such office, the disciplinary counsel shall file the
certified copy of the order from the other jurisdiction with the Superior
Court for the judicial district of Hartford. No entry fee shall be required for
proceedings hereunder.

“(b) Upon receipt of a certified copy of the order, the court shall forthwith
cause to be served upon the lawyer a copy of the order from the other
jurisdiction and an order directing the lawyer to file within thirty days of
service, with proof of service upon the disciplinary counsel, an answer
admitting or denying the action in the other jurisdiction and setting forth,
if any, reasons why commensurate action in this state would be unwar-
ranted. Such certified copy will constitute prima facie evidence that the
order of the other jurisdiction entered and that the findings contained therein
are true.

“(c) Upon the expiration of the thirty day period the court shall assign
the matter for a hearing. After hearing, the court shall take commensurate
action unless it is found that any defense set forth in the answer has been
established by clear and convincing evidence.

“(d) Notwithstanding the above, a reciprocal discipline action need not
be filed if the conduct giving rise to discipline in another jurisdiction has
already been the subject of a formal review by the court or Statewide
Grievance Committee.” (Emphasis added.)
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necticut was unwarranted. The respondent principally
argued that he should never have been subject to disci-
plinary proceedings in Maine because he had appeared
before the Maine Supreme Judicial Court in Lincoln as
a self-represented Connecticut citizen, not as a licensed
attorney, and that any application of the rules of profes-
sional responsibility to his conduct while prosecuting
the appeal as a self-represented party necessarily impli-
cated and violated his rights under the first and four-
teenth amendments to the United States constitution to
petition the government without threat of punishment,
reprisal or prior restraint. According to the respondent,
any reciprocal disciplinary proceeding in Connecticut
stemming from the allegedly unconstitutional Maine
disciplinary action similarly would be unconstitutional.

The matter was assigned for a hearing before the
court, Sheridan, J. At the hearing, the court afforded
the respondent ample opportunity to present witnesses
as well as additional evidence pertaining both to the
underlying litigation in Maine and to the resulting disci-
plinary proceedings. On June 4, 2018, the court issued
a decision concluding that the respondent’s arguments
largely were without merit or inconsequential, and that
he most certainly fell short of establishing by clear and
convincing evidence any of the defenses advanced in his
answer. The court found that commensurate discipline
was appropriate under the circumstances and ordered
the respondent suspended from the practice of law in
Connecticut for a period of twelve months, retroactive
to January 24, 2018. The court further ordered that, to
be reinstated to the bar at the conclusion of his suspen-
sion, the respondent was required to apply for reinstate-
ment in accordance with Practice Book § 2-53. This
appeal followed.!

1 Although, as of the date of oral argument before this court, the respon-
dent’s suspension from the practice of law in Connecticut had expired by
its terms on January 24, 2019, the respondent’s license remains suspended
according to the Judicial Branch’s website. Even if the suspension order
under consideration no longer were in effect, however, that fact alone would
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We begin with governing principles of law, including
our standard of review. “Attorney disciplinary proceed-
ings are for the purpose of preserving the courts of jus-
tice from the official ministration of persons unfit to
[practice] in them. . . . An attorney as an officer of
the court in the administration of justice, is continually
accountable to it for the manner in which he exercises
the privilege which has been accorded him. His admis-
sion is upon the implied condition that his continued
enjoyment of the right conferred is dependent upon his
remaining a fit and safe person to exercise it, so that
when he, by misconduct in any capacity, discloses
that he has become or is an unfit or unsafe person to
be entrusted with the responsibilities and obligations
of an attorney, his right to continue in the enjoyment of
his professional privilege may and ought to be declared
forfeited. . . . Therefore, [i]f a court disciplines an
attorney, it does so not to mete out punishment to an
offender, but [so] that the administration of justice may
be safeguarded and the courts and the public protected
from the misconduct or unfitness of those who are
licensed to perform the important functions of the legal
profession.” (Citations omitted; emphasis added; inter-
nal quotation marks omitted.) Statewide Grievance
Committee v. Spirer, 247 Conn. 762, 771-72, 725 A.2d
948 (1999).

Practice Book § 2-39 sets forth the procedures by
which Connecticut courts may impose commensurate
reciprocal discipline on an attorney admitted to the
Connecticut bar who has been disciplined for profes-
sional misconduct in another jurisdiction. See footnote

notrender the present appeal moot because an expired suspension continues
to have adverse collateral consequences on an attorney’s reputation and
professional standing. See Statewide Grievance Commilttee v. Whitney, 227
Conn. 829, 837-38 n.13, 633 A.2d 296 (1993) (holding that because prior
misconduct of attorney may be considered in subsequent disciplinary pro-
ceeding, expiration of suspension during pendency of appeal from suspen-
sion order did not render appeal moot due to potentially prejudicial collat-
eral consequences).
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9 of this opinion; In re Weissman, 203 Conn. 380, 383,
524 A.2d 1141 (1987). Section 2-39 compels discipli-
nary counsel, upon learning of an attorney’s discipline
occurring in another jurisdiction, to file a copy of the
disciplinary order with the Superior Court, which then
serves an order to show cause directing the attorney
to file an answer “admitting or denying the action in
the other jurisdiction and setting forth, if any, reasons
why commensurate action in [Connecticut] would be
unwarranted.” Practice Book § 2-39 (b). The certified
copy of the other jurisdiction’s disciplinary order consti-
tutes prima facie evidence that the order entered “and
that the findings contained therein are true.” Practice
Book § 2-39 (b). After conducting a hearing, the court
“shall take commensurate action unless it is found that
any defense set forth in the answer has been established
by clear and convincing evidence.” Practice Book § 2-
39 (o).

“IC]lear and convincing proof denotes a degree of
belief that lies between the belief that is required to
find the truth or existence of the [fact in issue] in an
ordinary civil action and the belief that is required to
find guilt in a criminal prosecution. . . . [The burden]
is sustained if evidence induces in the mind of the trier
a reasonable belief that the facts asserted are highly
probably true, that the probability that they are true or
exist is substantially greater than the probability that
they are false or do not exist. . . . Our Supreme Court
has stated that the clear and convincing standard is a
demanding standard that should operate as a weighty
caution upon the minds of all judges, and it forbids
relief whenever the evidence is loose, equivocal or con-
tradictory.” (Citations omitted; internal quotation
marks omitted.) Shelton v. Statewide Grievance Com-
mittee, 85 Conn. App. 440, 443-44, 857 A.2d 432 (2004),
aff'd, 277 Conn. 99, 890 A.2d 104 (2006).
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Because whether a respondent has established a
defense to a disciplinary order by clear and convincing
evidence presents a question of fact for the trier, it
follows that our review of a court’s finding that a respon-
dent has failed to meet that high burden of persua-
sion is limited to whether that finding is clearly errone-
ous.!!'See, e.g., Melillo v. New Haven, 249 Conn. 138, 150,
732 A.2d 133 (1999) (reviewing under clearly erroneous
standard court’s finding that appellant failed to meet
burden of proof); Jazlowiecki v. Cyr, 4 Conn. App.
76, 77, 492 A.2d 516 (1985) (same); Ruggiero v. East
Hartford, 2 Conn. App. 89, 96, 477 A.2d 668 (1984)
(same).”? Under this highly deferential standard, “[w]e
do not examine the record to determine whether the
trier of fact could have reached a conclusion other than
the one reached. Rather, we focus on the conclusion
of the trial court, as well as the method by which it
arrived at that conclusion, to determine whether it is
legally correct and factually supported. . . . A finding
of fact is clearly erroneous when there is no evidence
to support it . . . or when although there is evidence
in the record to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed.” Depart. of
Transportation v. Cheriha, LLC, 155 Conn. App. 181,
191-92, 112 A.3d 825 (2015).

Next, before turning to our discussion of the claims
raised by the respondent on appeal, it is helpful to
acknowledge what claims the respondent has chosen

1 “The concept of a burden of persuasion ordinarily applies to questions
of fact, and ordinarily is expressed in one of three ways: (1) a preponderance
of the evidence; (2) clear and convincing evidence; or (3) proof beyond a
reasonable doubt.” Christian Activities Council, Congregational v. Town
Council, 249 Conn. 566, 580, 735 A.2d 231, 240 (1999).

2 The respondent argues that he is entitled to de novo review because
“whether the court held the parties to the proper standard of proof is a
question of law.” The respondent is not arguing on appeal, however, that
the court made a legal error by choosing and applying an incorrect burden
of persuasion in evaluating his defenses. Rather, acknowledging that he
bears the burden of proving a defense by clear and convincing evidence,
he challenges the court’s factual finding that he failed to meet that standard.
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not to raise and, thus, what is not properly before us.
The respondent has not claimed that the misconduct
in which he was found to have engaged by the Maine
Supreme Judicial Court either did not occur or, in some
manner, was insufficient to support his violations of the
particular rules of professional conduct he was found
to have violated by Justice Clifford. He has not claimed
that the same misconduct or actions, if taken in Con-
necticut, would not have constituted violations of Con-
necticut’s corresponding rules of professional conduct
and, thus, that reciprocal discipline would be inappro-
priate. Finally, the respondent does not claim that the
trial court, having concluded that reciprocal discipline
was warranted in this jurisdiction, abused its discretion
by imposing a one year suspension rather than some
lesser sanction.'? The respondent argues only that the
court should not have imposed any reciprocal disci-
pline because, by doing so, it allegedly violated a myriad
of constitutional rights.

Finally, to the extent that the respondent seeks to
attack collaterally the underlying Maine disciplinary
judgment, we, of course, have no appellate jurisdiction
to alter the Maine judgment. See General Statutes § 51-
197a (limiting appellate jurisdiction of this court to
appeals from final judgments of our Superior Court
unless otherwise provided by statute). Here, our review
is limited as to whether the trial court properly rendered
its judgment in accordance with the dictates of Practice

13 “[Clommensurate action under [Practice Book § 2-39] (¢) does not mean
identical action. The trial court ha[s] inherent judicial power, derived from
judicial responsibility for the administration of justice, to exercise sound
discretion to determine what sanction to impose in light of the entire record
before it.” (Internal quotation marks omitted.) In re Weissman, supra, 203
Conn. 384. Accordingly, appellate review of the terms of any sanction
imposed is limited to whether the court abused its discretion. In the present
case, the respondent argues only that the court was precluded from imposing
any discipline with respect to his Connecticut license. The respondent
does not claim that the court abused its discretion by imposing a yearlong
suspension rather than some lesser sanction.
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Book § 2-39 (c¢). Although the respondent was free to
seek appellate review of the Maine disciplinary judg-
ment by filing an appeal with the Maine Supreme Judi-
cial Court; see Board of Overseers of the Bar v. Condon,
940 A.2d 1065 (Me. February 5, 2008); it does not appear
from the record presented to us that the respondent
availed himself of such review, arguably waiving any
appellate review he may have had with respect to the
Maine disciplinary judgment. See Sousa v. Sousa, 322
Conn. 757, 771-72, 143 A.3d 578 (2016) (“collateral
attack on a judgment is a procedurally impermissible
substitute for an appeal”).

I

The respondent first claims that the court improperly
determined that he had failed to prove by clear and
convincing evidence that the reciprocal suspension of
his law license, which was based on his actions while
prosecuting an appeal as a self-represented party, effec-
tively violated his first and fourteenth amendment rights
to petition the government without the fear of reprisal.
As part of this claim, the respondent also suggests that
his statements and arguments made while prosecuting
the appeal before the Maine Supreme Judicial Court
were protected political speech that could not have
formed a proper basis for disciplinary proceedings. In
other words, the respondent has raised arguments
implicating both the petition and the free speech clause
of the first amendment.* The petitioner responds that

" The first amendment to the United States Constitution provides in rele-
vant part that “Congress shall make no law . . . abridging the freedom of
speech . . . or the right of the people . . . to petition the Government for
a redress of grievances.” U.S. Const. amend. I. “These two guarantees are
known, respectively, as the Speech Clause and the Petition Clause.” Mirabe-
lla v. Villard, 853 F.3d 641, 653 (3d Cir. 2017). “[T]he core value of the Free
Speech Clause of the First Amendment” is “[t]he public interest in having
free and unhindered debate on matters of public importance.” Pickering v.
Board of Education, 391 U.S. 563, 573, 88 S. Ct. 1731, 20 L. Ed. 2d 811
(1968). “The right to petition allows citizens to express their ideas, hopes,
and concerns to their government and their elected representatives . . . .”
Borough of Duryea v. Guarnieri, 564 U.S. 379, 388, 131 S. Ct. 2488, 180 L
Ed. 2d 408 (2011).
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we should decline to review this claim entirely because
the respondent has not adequately briefed it. The peti-
tioner notes that the respondent has provided no direct
authority that his presentation of legal issues that the
Maine Supreme Judicial Court found to be “meritless,”
“frivolous,” and “devoid of legal authority to support
them,” was protected speech exempt from the appli-
cation of disciplinary rules, or that his status as a self-
represented party should have precluded any finding
that he violated the Rules of Professional Conduct. On
the basis of the briefing and record provided, we con-
clude that the respondent’s arguments are unpersuasive
and, for the reasons that follow, the court’s finding that
the respondent failed to meet his burden of demonstra-
ting a defense to the Maine disciplinary proceeding by
clear and convincing proof was not clearly erroneous.

At their core, the respondent’s constitutional argu-
ments, to the extent that they are discernable, primar-
ily focus on the fact that he was representing himself
before the Maine Supreme Judicial Court in the Lincoln
matter and that, because he allegedly was not acting
in his capacity as an attorney but, rather, in his capacity
as a private citizen, he simply was not accountable
to the rules of professional conduct or related disciplin-
ary procedures. According to the respondent, under
these circumstances, holding him accountable to stan-
dards applicable to attorneys unfairly infringed on first
amendment rights held by ordinary citizens.

There is no dispute that a person’s ability to have
access to courts to litigate civil disputes is among the
rights protected under the first amendment’s petition
clause. See Borough of Duryea v. Guarnieri, 564 U.S.
379, 387, 131 S. Ct. 2488, 2494, 180 L. Ed. 2d 408 (2011)
(“the [p]etition [c]lause [of the first amendment] pro-
tects the right of individuals to appeal to courts and
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other forums established by the government for reso-
lution of legal disputes”]. In raising his first amend-
ment arguments before the trial court, however, the
respondent failed to cite to any case, from any jurisdic-
tion, in which a court has ruled that the enforcement
of attorney disciplinary rules on an attorney engaging
in self-representation before the court implicates that
attorney’s right to petition as protected by the first
amendment. The respondent has not remedied this defi-
ciency in his appellate brief.’> Additionally, the respon-
dent cites no authority for the proposition that an attor-
ney acting as a self-represented litigant should be held
to a different standard of professional conduct than
that applied to an attorney acting on behalf of a client.

Contrary to the assertions of the respondent, this
court previously has stated that the “Rules of Profes-
sional Conduct bind attorneys to uphold the law and
to act in accordance with high standards in both their
personal and professional lives.” (Emphasis added.)
Statewide Grievance Committee v. Egbarin, 61 Conn.
App. 445, 450, 767 A.2d 732, cert. denied, 255 Conn. 949,
769 A.2d 64 (2001). In support of that statement, we
relied on language found in the preamble to our Rules
of Professional Conduct, which provides in relevant
part that “[a] lawyer, as a member of the legal profes-
sion, is a representative of clients, an officer of the legal
system and a public citizen having special responsibil-
ity for the quality of justice.” (Emphasis added.)

In In the Matter of Presnick, 19 Conn. App. 340,
345-46, 563 A.2d 299, cert. denied, 213 Conn 801, 567
A.2d 833 (1989), an en banc panel of this court consid-
ered whether we had the authority to suspend an attor-
ney from filing papers and appearing before this court

15 Although the respondent quotes extensively from the dissenting opinion
in Cologne v. Westfarms Associates, 192 Conn. 48, 469 A.2d 1201 (1984), he
fails to elaborate how the dissent’s discussion of the special nature of the
protections and freedoms afforded to speech under the first amendment
are applicable to the facts of the present case.
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for disobeying an order in a case in which the attorney
was representing himself. We concluded that we had
the authority to discipline an attorney despite the fact
that the underlying behavior of the attorney resulting
in the sanction occurred while the attorney was appear-
ing as a self-represented party. Id., 341-42. In so holding,
we indicated that “[a]lthough misconduct of an attorney
may be unconnected with representation of another as
a member of the bar, punishment may be imposed for
that misconduct because it is an indication of a general
unfitness to practice law. . . . Whether an attorney rep-
resents himself or not, his basic obligation to the court
as an attorney remains the same. He is an officer of
the court no matter who is the client. Disciplinary pro-
ceedings not only concern the rights of the lawyer and
the client, but also the rights of the public and the rights
of the judiciary to ensure that lawyers uphold their
unique position as officers and commissioners of the
court.” Id., 344-45.

Our statements in Egbarin and In the Matter of Pre-
snick recognize that an attorney always must conduct
himself or herself in accordance with professional stan-
dards and belie the respondent’s arguments that seek
to differentiate for disciplinary and constitutional pur-
poses between an attorney’s actions taken on behalf of
a client and actions taken in representing himself in his
role as a citizen. Our Supreme Court similarly has stated
that an attorney, as an officer of the court, “is continu-
ally accountable to [the court] for the manner in which
he exercises the privilege which has been accorded
him” and attorney disciplinary proceedings are appro-
priate with respect to “misconduct in any capacity,”
which necessarily encompasses actions taken by attor-
neys who are engaged in self-representation. (Empha-
sis added.) Statewide Grievance Committee v. Spirer,
supra, 247 Conn. 771-72. Said another way, it is the
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unique position attorneys enjoy that makes it impor-
tant that they, at all times, conduct themselves in
accordance with the Rules of Professional Conduct; see
Statewide Grievance Committee v. Rozbickt, 211 Conn.
232, 237-38, 558 A.2d 986 (1989); and the mere fact that
an attorney may be appearing before a tribunal in a
self-represented capacity does not lessen his duty to
comply with such rules. If, through his actions, an attor-
ney demonstrates that he cannot be “entrusted with
the responsibilities and obligations of an attorney, his
right to continue in the enjoyment of his professional
privilege may and ought to be declared forfeited.” State-
wide Grievance Committee v. Spirer, supra, 772.

Our conclusion that the respondent had the same
professional obligation to the court when representing
himself as when representing a client undermines the
central construct in his first amendment challenge to
the imposition of reciprocal discipline on him in this
case. He advances no factual or legal basis for reaching
any other conclusion. To avoid reciprocal discipline, it
is the respondent who has the burden to demonstrate
the validity of some defense; it is not the duty of the
court or bar counsel to negate every posited defense.
His arguments on appeal unquestionably fall short of
convincing us that the trial court’s finding that he failed
to prove by clear and convincing evidence a defense
premised on a violation of first amendment rights was
clearly erroneous.

I

The respondent also claims that, under the circum-
stances of this case, the Maine court’s disciplinary pro-
ceedings violated his rights to due process and equal
protection as protected by the fourteenth amendment
to the constitution of the United States, and that this
violation should have barred the imposition of recipro-
cal discipline by the Connecticut trial court. The peti-
tioner argues that the respondent failed to raise this
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claim in the trial court and, even if raised, that he failed
to provide the trial court with a complete record ade-
quate to review the claim. Similar to the respondent’s
prior claim, he has failed to demonstrate with respect
to this claim that the trial court’s finding that he failed
to prove any defense raised in his answer by clear and
convincing evidence was clearly erroneous.

“Because alicense to practice law is a vested property
interest, an attorney subject to discipline is entitled to
due process of law. . . . In attorney grievance pro-
ceedings, due process mandates that [b]efore discipline
may be imposed, an attorney is entitled to notice of the
charges, a fair hearing and an appeal to court for a
determination of whether he or she has been deprived
of these rights in some substantial manner.” (Citation
omitted; internal quotation marks omitted.) Statewide
Grievance Committee v. Egbarin, supra, 61 Conn. App.
456. Accordingly, if proven by clear and convincing
evidence, the failure to receive due process in a disci-
plinary proceeding in another jurisdiction certainly
would be a proper defense to the imposition of recipro-
cal discipline in Connecticut.

Here, however, nothing in the record before us sug-
gests that the respondent raised even a colorable claim
that he was denied due process in the Maine disciplinary
proceedings. The respondent makes no credible claim
that he lacked sufficient notice or an opportunity to be
heard. The respondent’s arguments and reasoning, both
in his pleadings before the trial court and to this court
on appeal, are circuitous, repetitious, and lack a cogent
discussion that is logically and legally tethered to the
issue under consideration. This makes it all the more
difficult to evaluate whether his claim properly was
raised and preserved for appellate review. For example,
a significant portion of his answer to the application
for reciprocal discipline focused on the Maine Supreme
Judicial Court’s resolution of the merits of the Lincoln
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matter rather than discussing the court’s findings of
misconduct by the respondent that formed the basis of
the court’s sanction orders and the subsequent disci-
plinary proceedings. Further, as the petitioner argues,
the respondent failed to provide the trial court with a
complete record of the appellate proceedings before
the Maine Judicial Court.'*

Even if we deem his claim preserved, however, much
of the veritable laundry list of constitutional argu-
ments and alleged violations of rights, including fleet-
ing references to the ninth amendment, the supremacy
clause, the commerce clause, and the full faith and
credit clause of the United States constitution, consists
of no more than generalized statements of legal proposi-
tions, devoid of any cogent analysis or application of
the facts to any of the asserted constitutional doctrines
relative to the subject matter at hand: the reciprocal
enforcement of rules governing attorney professional
conduct. Having thoroughly reviewed the record and
the briefs, we are unpersuaded that the court’s finding
that the respondent failed to demonstrate by clear and
convincing evidence a cognizable defense to the Maine
disciplinary proceedings was clearly erroneous.

The judgment is affirmed.

In this opinion the other judges concurred.

16 For example, he did not provide the court with copies of any transcripts
of the proceedings before the Maine Supreme Judicial Court or with copies
of the relevant appellate pleadings and briefs that the Maine Supreme Court
identified as having “consistently disregarded standards of law and practice
that govern appellate review.” Lincoln v. Burbank, supra, 147 A.3d 1179.
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STATE OF CONNECTICUT v. SEMMION WATSON
(AC 41563)

DiPentima, C. J., and Bright and Lavery, Js.
Syllabus

Convicted, following a trial before a three judge panel, of the crime of
murder and, following a trial to the court, of the crime of sale of narcotics,
the defendant appealed to this court. The defendant’s conviction
stemmed from an incident in which he sold crack cocaine to the victim,
who later refused to leave the defendant’s home. Thereafter, the defen-
dant engaged in a physical altercation with the victim and stabbed him
fifty-one times, resulting in the victim’s death. On appeal, the defendant
claimed, inter alia, that the state failed to disprove his defenses of self-
defense and defense of premises beyond a reasonable doubt. Held:

1. The panel properly concluded that the state presented sufficient evidence
to meet its burden of disproving the defendant’s claims of self-defense
and defense of premises beyond a reasonable doubt: the defendant’s
claim that he experienced a blackout following his physical altercation
with the victim was inconsistent with his statement to the police, which
included multiple details of events that he alleged happened after he
claimed to have blacked out, his statement to the police included other
irregularities regarding what occurred following the stabbing, the nature
and extent of both the victim’s and the defendant’s wounds did not
support the defendant’s self-defense narrative, and the defendant’s
actions following the stabbing, in which he acknowledged that the victim
lay on the floor bleeding significantly but failed to seek medical assis-
tance, changed his clothes upon leaving his apartment and purposefully
avoided his apartment and the police for thirty-six hours following the
stabbing, belied an actual belief on the defendant’s part that he was
acting in self-defense; furthermore, the panel was not obligated to accept
as credible the defendant’s evidence or version of events, and the evi-
dence supported the panel’s findings that the defendant did not believe
that the victim was using or about to use deadly physical force or
that deadly physical force was necessary to prevent the victim from
committing a crime of violence.

2. The defendant could not prevail on his claim that the trial court improperly
precluded the testimony of his expert witness: the expert’s proffered
opinion that an individual in a stressful situation may overreact consti-
tuted knowledge that was common to the average person and, thus, did
not require expert testimony, and the defendant’s claim that the court
improperly subjected the expert’s proffered opinions on certain physio-
logical effects and blackouts caused by stressful situations to the stan-
dard set forth in State v. Porter (241 Conn. 57) for the admissibility of
scientific evidence was unavailing, as the proffered expert’s testimony
was premised on scientific studies and, thus, needed to be evaluated
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pursuant to the threshold admissibility standard set forth in Porter;
accordingly, the trial court did not abuse its discretion in subjecting the
two proffered opinions to a Porter analysis.

Argued September 18, 2019—officially released January 21, 2020
Procedural History

Substitute information charging the defendant with
the crimes of murder, sale of narcotics and tampering
with physical evidence, brought to the Superior Court
in the judicial district of New Haven, where the mur-
der charge was tried to a three judge panel, Alander,
O’Keefe and Cradle, Js., and the remaining two charges
were tried to the court, Alander, J.; subsequently, the
court, Alander, J., granted the defendant’s motion for
a judgment of acquittal with respect to the tampering
with physical evidence charge and the court, Alander,
O’Keefe and Cradle, Js., denied the defendant’s motion
with respect to the murder charge; judgment of guilty,
from which the defendant appealed. Affirmed.

Peter G. Billings, for the appellant (defendant).

Margaret Gaffney Radionovas, senior assistant
state’s attorney, with whom, on the brief, were Patrick
J. Griffin, state’s attorney, and Seth R. Garbasky, senior
assistant state’s attorney, for the appellee (state).

Opinion

DIiPENTIMA, C. J. The defendant, Semmion Watson,
appeals from the judgment of conviction of murder in
violation of General Statutes § 53a-54a (a) and sale of
narcotics in violation of General Statutes § 21a-278 (b),
rendered after a trial to the court. On appeal, the defen-
dant claims that (1) the state failed to disprove his self
and premises defenses beyond a reasonable doubt and
(2) the court improperly precluded the testimony of a
defense witness. We disagree and, accordingly, affirm
the judgment of conviction.

The trial court set forth the following facts in its
memorandum of decision that are relevant to our deci-
sion. On October 5, 2013, the victim, Anthony Steven-
son, entered the defendant’s New Haven apartment to
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purchase crack cocaine. After ingesting the drug in the
apartment, the victim refused the defendant’s request
that he depart. After the defendant grabbed the victim
in an effort to force him to leave the apartment, the
two struggled over a knife with a blade of approximately
six inches. Once he gained possession of the knife, the
defendant repeatedly stabbed the victim. The victim
sustained fifty-one stab wounds, including thirty-one in
the back. Fourteen stab wounds penetrated the victim’s
chest and abdominal cavities, causing injuries to his
lungs, liver, spleen and kidney. The defendant exited
the apartment as the victim lay on the floor profusely
bleeding and uttering that he “was dying.” At no point
did the defendant summon medical assistance for the
victim; instead, he “purposefully did not return to his
apartment or disclose his whereabouts to the police”
until his arrest approximately thirty-six hours later. The
victim died as a result of the stab wounds.

In a three count information dated August 30, 2016,
the state charged the defendant with murder, sale of
narcotics and tampering with physical evidence in viola-
tion of General Statutes § 53a-155 (a) (1). The defendant
elected a court trial before a three judge panel, Alander,
O’Keefe and Cradle, Js. (panel), on the murder charge,
and a court trial before Judge Alander, the presiding
judge of the panel, on the remaining two charges.! At
the conclusion of the state’s case, the defendant filed

! General Statutes § 54-82 provides in relevant part: “(a) In any criminal
case, prosecution or proceeding, the accused may, if the accused so elects
when called upon to plead, be tried by the court instead of by the jury; and,
in such case, the court shall have jurisdiction to hear and try such case and
render judgment and sentence thereon.

“(b) If the accused is charged with a crime punishable by death, life
imprisonment without the possibility of release or life imprisonment and
elects to be tried by the court, the court shall be composed of three judges
to be designated by the Chief Court Administrator, or the Chief Court Admin-
istrator’s designee, who shall name one such judge to preside over the trial.
Such judges, or a majority of them, shall have power to decide all questions
of law and fact arising upon the trial and render judgment accordingly. . . .”
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a motion for a judgment of acquittal as to the mur-
der and tampering with physical evidence charges. The
panel denied the defendant’s motion for a judgment of
acquittal as to the murder charge, and Judge Alander
granted the defendant’s motion with respect to the tam-
pering with physical evidence charge.

On September 29, 2016, the panel found the defendant
guilty of murder. Specifically, the panel unanimously
concluded that the defendant had stabbed the victim
on the evening of October 5, 2013, causing his death. The
panel found that “[t]he sheer number of stab wounds—
fifty-one—is powerful evidence that the defendant
intended to cause the death of the [victim]. Also telling
is the depth of those wounds—as much as six inches—
and the force needed to inflict them. Finally, the defen-
dant’s failure to render or seek medical assistance to
the obviously dying [victim] reflects an intent to cause
his death.”

The panel further concluded that the state had dis-
proved, beyond a reasonable doubt, the defendant’s
claims of defense of self; see General Statutes § 53a-
19; and defense of premises. See General Statutes § 53a-
20. Specifically, it found that “the defendant did not
actually believe that [the victim] was using or about to
use deadly physical force, or inflicting or about to inflict
great bodily harm and that the defendant did not actu-
ally believe deadly physical force was necessary to
prevent an attempt by [the victim] to commit a crime
of violence. We simply do not believe the defendant’s
assertions that [the victim] first came at him with a
knife and that he used deadly physical force to defend
himself and his premises.”

Judge Alander found the defendant guilty of sale of
narcotics. On December 1, 2016, the panel sentenced
the defendant to forty-five years of incarceration on the
murder count and Judge Alander imposed a ten year
concurrent sentence on the sale of narcotics count, for
atotal effective sentence of forty-five years of incarcera-



January 21, 2020 CONNECTICUT LAW JOURNAL Page 113A

195 Conn. App. 441 JANUARY, 2020 445

State v. Watson

tion. This appeal followed. Additional facts will be set
forth as necessary.

I

The defendant first claims that the state failed to
disprove his self and premises defenses beyond a rea-
sonable doubt. Specifically, he argues that the panel
erred in concluding that the state had met its burden
of disproving these justification defenses, as its decision
was unsupported by the evidence and drew unreason-
able inferences. We are not persuaded.

We begin with our standard of review and the relevant
legal principles. “On appeal, the standard for reviewing
sufficiency claims in conjunction with a justification
offered by the defense is the same standard used when
examining claims of insufficiency of the evidence. . . .
In reviewing a sufficiency of the evidence claim, we
apply a two part test. First, we construe the evidence
in the light most favorable to sustaining the verdict.
Second, we determine whether upon the facts so con-
strued and the inferences reasonably drawn therefrom
the [fact finder] reasonably could have concluded that
the cumulative force of the evidence established guilt
beyond a reasonable doubt . . . . This court cannot
substitute its own judgment for that of the [fact finder] if
there is sufficient evidence to support the [fact finder’s]
verdict . . . . We ask . . . whether there is a reason-
able view of the evidence that supports the [fact find-
er’'s] verdict of guilty. . . .

“The rules governing the respective burdens borne
by the defendant and the state on the justification of
self-defense [and defense of premises] are grounded in
the fact that [ulnder our Penal Code, self-defense, as
defined in . . . §53a-19 (a) . . . is a defense, rather
than an affirmative defense. See General Statutes § 53a-
16. Whereas an affirmative defense requires the defen-
dant to establish his claim by a preponderance of the
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evidence, a properly raised defense places the burden
on the state to disprove the defendant’s claim beyond
areasonable doubt. See General Statutes § 53a-12. Con-
sequently, a defendant has no burden of persuasion for
a claim of self-defense [or defense of premises]; he
has only a burden of production. That is, he merely is
required to introduce sufficient evidence to warrant
presenting his claim of self-defense [or defense of prem-
ises] to the [fact finder]. . . . Once the defendant has
done so, it becomes the state’s burden to disprove the
defense beyond a reasonable doubt.” (Citation omitted;
emphasis omitted; internal quotation marks omitted.)
State v. Alicea, 191 Conn. App. 421, 446-47, 215 A.3d
184, cert. granted on other grounds, 333 Conn. 937, 219
A.3d 373 (2019); State v. Nicholson, 155 Conn. App. 499,
505-506, 109 A.3d 1010, cert. denied, 316 Conn. 913,
111 A.3d 884 (2015); see also State v. Grasso, 189 Conn.
App. 186, 198-201, 207 A.3d 33, cert. denied, 331 Conn.
928, 207 A.3d 519 (2019).2

Next, we set forth the substantive principles with
respect to the defendant’s claims of self-defense and
defense of premises. Regarding the claim of self-
defense, “[u]nder § 53a-19 (a), a person may justifiably
use deadly physical force in self-defense only if he rea-
sonably believes both that (1) his attacker is using or
about to use deadly physical force against him, or is
inflicting or about to inflict great bodily harm, and (2)
that deadly physical force is necessary to repel such
attack. . . . We repeatedly have indicated that the test
a [fact finder] must apply in analyzing the second
requirement, i.e., that the defendant reasonably
believed that deadly force, as opposed to some lesser
degree of force, was necessary to repel the victim’s

2 Our review of a claim of insufficient evidence is the same whether the
trier of fact is a judge, a jury, or a panel of judges. State v. D’Antuono, 186
Conn. 414, 421, 441 A.2d 846 (1982); see also State v. Bennett, 307 Conn.
758, 763, 59 A.3d 221 (2013).
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alleged attack, is a subjective-objective one. The [fact
finder] must view the situation from the perspective of
the defendant. Section 53a-19 (a) requires, however,
that the defendant’s belief ultimately must be found
to be reasonable.” (Internal quotation marks omitted.)
State v. Revels, 313 Conn. 762, 779, 99 A.3d 1130 (2014),
cert. denied, 574 U.S. 1177, 135 S. Ct. 1451, 191 L. Ed.
2d 404 (2015); see also State v. Terry, 161 Conn. App.
797, 805-807, 128 A.3d 958 (2015), cert. denied, 320
Conn. 916, 131 A.3d 751 (2016).3

Regarding the claim of defense of premises, § 53a-20
provides in relevant part: “A person in possession or
control of premises, or a person who is licensed or
privileged to be in or upon such premises, is justified
in using reasonable physical force upon another person
when and to the extent that he reasonably believes such
to be necessary to prevent or terminate the commission
or attempted commission of a criminal trespass by such
other person in or upon such premises; but he may use
deadly physical force under such circumstances only
(1) in defense of a person as prescribed in section
53a-19, or (2) when he reasonably believes such to be
necessary to prevent an attempt by the trespasser to
commit arson or any crime of violence . . . .” (Empha-
sis added.) See also State v. Terwilliger, 294 Conn. 399,
409, 984 A.2d 721 (2009); State v. Nicholson, supra, 155
Conn. App. 506-507.

We begin our analysis by setting forth the defendant’s
theory of self-defense and defense of premises. See,
e.g., State v. Revels, supra, 313 Conn. 779; State v.
Grasso, supra, 189 Conn. App. 198. The defendant did

3 The panel found, and the defendant does not dispute, that the defendant
used deadly physical force, as evidenced by the use of a knife with a six
inch blade and the nature and number of wounds sustained by the victim.
See, e.g., General Statutes § 53a-3 (5) (defining “deadly physical force” as
“physical force which can be reasonably expected to cause death or serious
physical injury”).
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not testify at trial. Instead, defense counsel used the
video recording and transcript of the defendant’s Octo-
ber 7, 2013 interview with the police, both of which
were admitted into evidence, to establish the justifica-
tion defenses. In that interview, the defendant admitted
that he had sold $60 of crack cocaine to the victim, and
allowed him to ingest the drug in his apartment. The
victim asked for more crack cocaine, and the defen-
dant responded by demanding additional payment. The
victim failed to tender any further payment. The defen-
dant then instructed the victim to leave, but the vic-
tim refused, stating: “I ain’t going nowhere.” The defen-
dant attempted to grab the victim, at which point the
victim brandished a silver pocketknife. The victim then
stabbed the defendant in the knee twice and cut his
finger. The defendant attempted to leave, but the victim
blocked the only means of egress. At this point, the
defendant claimed to have “blacked out.”

Upon further questioning, the defendant provided
additional details, despite his blackout claim. Specif-
ically, the defendant stated that after he had been
stabbed in the knee, the two combatants separated
and he told the victim: “Yo, you got to go.” The victim
responded: “You're not going nowhere.” The two men
then resumed their physical struggle, and the defendant
caused the victim to drop the knife. The knife fell onto
a dresser, and the defendant picked it up. The defendant
then reasserted his claim of a blackout. He could not
recall stabbing the victim, only that he got out the door.
The defendant did remember that the victim’s head was
near the bedroom and his feet near the kitchen. The
victim stated that he was dying. The defendant
responded that he was leaving and that the whole alter-
cation could have been avoided. Contradicting his previ-
ous statement, the defendant indicated that he knew
he had stabbed the victim, who bled “a lot.”
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Despite his two prior blackout claims, the defen-
dant further explained that he left the apartment and
obtained a change of clothes from an unidentified
female. Approximately thirty-six hours later, while sit-
ting in a park and speaking to his former wife on the
phone, the defendant “flagged down” a police officer
and stated that he was “the guy you're looking for.”
Near the end of the interview, the defendant expressed
surprise when told that the victim had sustained approx-
imately fifty stab wounds.

Next, we consider the evidence before the panel,
viewed in a light most consistent with the panel’s ver-
dict. The panel “conclude[d] that the state [had] proved
beyond a reasonable doubt that the defendant did not
actually believe that [the victim] was using or about to
use deadly physical force, or inflicting or about to inflict
great bodily harm and that the defendant did not actu-
ally believe deadly physical force was necessary to pre-
vent an attempt by [the victim] to commit a crime of
violence. We simply do not believe the defendant’s
assertions that [the victim] first came at him with a
knife and that he used deadly physical force to defend
himself and his premises.” In support of this conclusion,
the panel pointed to the defendant’s inconsistent state-
ments regarding the events that he could and could not
recall as a result of his purported blackout. The panel
found the defendant’s claim of a blackout to be “selec-
tive and self-serving” because it allowed him “to avoid
explaining the nature of the struggle, if any, with [the
victim] once the defendant attains possession of the
knife [and, most] tellingly, it frees him from having to
explain why it was necessary to stab [the victim] fifty-
one times, including thirty-one times in the back.”

The panel highlighted other irregularities with the
defendant’s statement to the police. For example, the
defendant had stated that he dropped the knife on the
sidewalk in front of his apartment building, but no
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weapon was located by the police. The defendant also
provided vague and incomplete statements regarding
(1) where he went after the stabbing and during the
approximately thirty-six hour time period between the
stabbing and his arrest and (2) the details of what hap-
pened to the clothes he wore during the stabbing and
how he obtained a change of clothes.

The panel further noted that “[t]he nature and extent
of the wounds, both the [victim’s] and the defendant’s,
do not support the defendant’s self-defense narrative.”
Specifically, it iterated that the victim had suffered fifty-
one stab wounds, with thirty-one being in the back.
This evidence, coupled with the minimal blood stains
on the victim’s shoes, support the finding that victim
was lying on the floor while the defendant stabbed
him from above. The panel also found that the lack of
extensive defensive wounds on the defendant did not
support the “claim of a long struggle necessitating fifty-
one thrusts of a knife.”* Furthermore, the panel, on the
basis of photographs of the defendant’s injuries and the
testimony of the emergency medical technician and
nurse who treated the defendant following his arrest,
determined that neither the injury to the defendant’s
finger nor his knee could be characterized as a stab
wound.

The panel also relied on evidence of the defendant’s
actions after he stabbed the victim. “Finally, the defen-
dant’s actions subsequent to the stabbing belie an actual
belief on his part that he acted in self-defense. First,
the defendant knew prior to leaving his apartment that
[the victim] lay on the floor bleeding significantly. He
also heard [the victim] proclaim that he was dying.
At no point, then or later, did the defendant summon

 See, e.g., State v. Riggsbee, 112 Conn. App. 787, 795, 963 A.2d 1122 (2009)
(evidence that victim suffered numerous wounds while defendant “had no
marks on his person” supported finding that state had disproved self-defense
beyond reasonable doubt).
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medical assistance for [the victim]. Second, the defen-
dant changed his clothes upon leaving his apartment,
did not retain them and professes not to know where
they might be. Third, the defendant purposefully did
not return to his apartment or disclose his whereabouts
to the police for the thirty-six hours prior to his arrest.
Each of these acts reveals a consciousness on the defen-
dant’s part that he had committed a criminal act and
is inconsistent with his claim that he was merely acting
to protect himself and his premises.””

We emphasize that although the state had the burden
of persuading the panel, beyond a reasonable doubt,
that the defendant had not acted in self-defense or in
defense of his premises, the panel was not obligated
to accept, as credible, the defendant’s evidence or ver-
sion of events. State v. Grasso, supra, 189 Conn. App.
211. As the sole arbiter of the credibility of the witnesses
and the weight to be given to specific testimony, the
panel was free to disbelieve any or all of the defendant’s
statement to the police. See State v. Ames, 171 Conn.
App. 486, 501, 157 A.3d 660, cert. denied, 327 Conn. 908,
170 A.3d 679 (2017); see also State v. Pauling, 102 Conn.
App. 556, 572, 925 A.2d 1200 (“[trier of fact] was free
to disbelieve the defendant’s version of the events that
resulted in the injuries to [the victim]”), cert. denied,
284 Conn. 924, 933 A.2d 727 (2007).

We iterate that a person is justified in using deadly
physical force in self-defense only if he reasonably
believes both that (1) his attacker is using or about to
use deadly physical force against him and (2) deadly
physical force is necessary to repel the attack. State v.
Pranckus, 75 Conn. App. 80, 88, 815 A.2d 678, cert.

% See, e.g., State v. Delgado, 13 Conn. App. 139, 143, 535 A.2d 371 (1987)
(evidence of flight introduced into evidence to show that defendant had
believed what he had done was not act of self-defense and such evidence,
while not absolute proof of guilt, was sufficient to allow trier of fact to infer
consciousness of guilt).
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denied, 263 Conn. 905, 819 A.2d 840 (2003). Addition-
ally, the use of deadly physical force is permitted in a
defense of premises situation when the defendant actu-
ally believes it is necessary to prevent arson or an
attempted crime of violence. See General Statutes § 53a-
20. In the present case, the panel reasonably concluded
that the state had presented sufficient evidence to meet
its burden of persuasion, and, therefore, the determina-
tion of guilt must be sustained. State v. Ames, supra,
171 Conn. App. 504; see also State v. Lisboa, 148 Conn.
App. 769, 779, 85 A.3d 1244 (2014) (reviewing finding
of three judge panel by construing evidence in light
most favorable to sustaining verdict and asking whether
there is reasonable view of evidence supporting panel’s
verdict of guilty). Specifically, the panel’s findings that
the defendant did not actually believe that (1) the victim
was using or about to use deadly physical force, or
inflict or about to inflict great bodily harm, or (2) deadly
physical force was necessary to prevent the victim from
committing a crime of violence, are supported by the
evidence. Contrary to the defendant’s appellate argu-
ment, the panel was not bound to accept as true his
statements made during the recorded interview with
the police. Accordingly, the defendant’s sufficiency
claim fails.

II

The defendant next claims that the court improperly
precluded the testimony of a defense expert witness.
Specifically, he argues that the court, Alander, J.,5
abused its discretion in granting the state’s motion in
limine to preclude the expert testimony of Reginald
Allard, and that this ruling violated his sixth amendment
right to present a defense. We conclude that the court
properly granted the state’s motion, and, thus, the

% The parties agreed that Judge Alander alone should determine whether
to preclude Allard from testifying at trial.
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defendant’s constitutional right to present a defense
was not violated.

The following additional facts are necessary for the
resolution of this claim. In March, 2016, defense counsel
notified the state of his intention to offer the expert
testimony of Allard “concerning the effect of adrenaline
on sensory processing, decision-making, short-term
memory, ‘fight-or-flight’ reactions and related issues as
they regard a claim of self-defense.” On August 23, 2016,
the state filed a motion in limine to preclude this testi-
mony. The state argued that Allard, who had worked
as a police officer and police trainer, had no peculiar
knowledge or experience related to the issues at trial,
that any such knowledge or experience he possessed
was “common to the world” and that any testimony
from Allard would not assist the trier of fact. The state
further contended that “any testimony from . . .
Allard on scientific issues is inadmissible under State
v. Porter, 241 Conn. 57[, 698 A.2d 739 (1997), cert.
denied, 523 U.S. 1058, 118 S. Ct. 1384, 140 L. Ed. 2d 645
(1998)], because no factors support the reliability of
. . . Allard’s methods and those methods are irrelevant
to the facts involved in the trial.” On September 19,
2016, the defendant filed a memorandum in support of
Allard testifying.

The court held a Porter hearing on September 19,
2016. Allard testified that he was the sole member and
chief operating officer of 13th Juror, LLC, an expert
witness and police training consulting business. Prior
to that, Allard had been a New Britain police officer and
a training officer at the Connecticut Police Academy
in the areas of force, restraint and control, shooting
decisions, psychology and abnormal behavior. He
explained that when an individual is faced with a threat,
the adrenal gland, which is located on top of the kidney,
secretes a “chemical cocktail” consisting of adrenaline
and noradrenaline, which cause feelings of fear and
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rage, respectively. These chemicals cause a number of
physiological effects, including a distorted perception
of events. Allard specifically noted that, in the context
of a violent attack, an individual with no training in
compensating for these physiological effects would be
more likely to overreact in an effort to end the threat. He
was not able, however, to identify any specific studies
to support this opinion.

During cross-examination by the prosecutor, Allard
could not identify specifically where in his collection
of medical treatises, psychological journals and psychi-
atric articles the term “chemical cocktail” was used.
He acknowledged that he did not have a degree in any
of the medical sciences such as biology, chemistry or
physiology. Allard then indicated that blackouts may
occur in stressful situations,” but he was unable to point
to any specific scientific studies to support this opinion,
or to identify the frequency of their occurrence. He
testified that whether a particular individual actually
suffered a blackout cannot be verified independently
and is based solely on the self-reporting of that indi-
vidual.

After Allard had completed his testimony, the court
heard argument from the parties. The court asked
defense counsel to identify precisely Allard’s opinions
that he sought to have admitted into evidence at the
trial. Defense counsel stated that Allard would testify
that (1) a person may overreact to a situation due to
stress, (2) the chemical cocktail causes certain physio-
logical effects and (3) a person in a stressful situation
may experience a blackout. At the conclusion of the
hearing, the court issued an oral decision. It began with

" Specifically, Allard testified that blackouts can occur following a trau-
matic event and are “a physiological response to the peak stress that the
individual encounters . . . .” He further indicated that this opinion was
based on his research, including psychological and experimental studies,
but he was unable to identify these studies specifically.
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a summary of the parties’ arguments. “The defendant’s
position is that it’s not scientific. The testimony, it’s
not—I guess that it’s just based on [Allard’s] experience
as opposed to any scientific basis. The state’s position
is twofold. To the extent it’s nonscientific, it’s within
a lay person’s or a juror’s experience, and they don't
need an expert to opine on those matters, and the sec-
ond is, that to the extent it is otherwise, it’s scientific
evidence in which there’s not been the appropriate
support.”

The court proceeded to address each of Allard’s opin-
ions in turn. As to Allard’s opinion that individuals may
overact in a stressful situation, the court concluded that
“[a] lay person knows that under stress people can—
can overreact to situations. I think that’s within the
realm of the person’s everyday experience. . . . So I
don’t think that is in need of an expert opinion.”

As to the physiological effects resulting from the
chemical cocktail, the court stated: “I mean, that’s
clearly scientific. I mean that’s physiological. That’s
medicine. I don’t know how one can claim that that’s
not scientific. And he—he outlined a number of . . .
physiological effects, visual narrowing, auditory exclu-
sions, increased heartrate, decreased breathing, loss of
fine motor skills, flash of white light. But he also indi-
cated that it’s totally based on the self-reporting of
police officers. [There are] . . . no published studies
on this. [Allard’s] not published on it. He’s not aware
of anyone else publishing on it. There’s no known error
rate. The self-reporting hasn’t been analyzed or scru-
tinized to any degree. It’s just accepted as wisdom
because police officers said it occurred. So that’s a
problem.”

With respect to the third opinion, that blackouts may
occur in response to a stressful situation, the court
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again pointed to Allard’s inability to identify any sci-
entific study to support his position. “Now he testified
he knows of studies but couldn’t identify any. He didn’t
know the methodology used. He said it wasn’t based
on any scientific studies, and he couldn’t identify any
identifiable frequency that they occur. And again, this
is physiological. It's—it’s medicine.” The court further
noted that Allard did not testify that his opinions were
generally accepted in the relevant scientific community.
After considering the other factors set forth in State v.
Porter, supra, 241 Conn. 57, the court precluded Allard
from testifying.

We now turn to the relevant legal principles and our
standard of review.® “The trial court’s ruling on eviden-
tiary matters will be overturned only upon a showing
of a clear abuse of the court’s discretion. . . . The trial
court has wide discretion in ruling on the qualification
of expert witnesses and the admissibility of their opin-
ions. . . . The court’s decision is not to be disturbed
unless [its] discretion has been abused, or the error is
clear and involves a misconception of the law. . . .
Generally, expert testimony is admissible if (1) the wit-
ness has a special skill or knowledge directly applicable
to a matter in issue, (2) that skill or knowledge is not
common to the average person, and (3) the testimony
would be helpful to the court or jury in considering the
issues.” (Citations omitted; internal quotation marks
omitted.) State v. Iban C., 275 Conn. 624, 634, 881 A.2d
1005 (2005); see also State v. Brett B., 186 Conn. App.
563, 600-601, 200 A.3d 706 (2018), cert. denied, 330
Conn. 961, 199 A.3d 560 (2019); see generally E. Pres-
cott, Tait’s Handbook of Connecticut Evidence (6th Ed.
2019) § 7.3.2, pp. 439-40.

8In State v. Griffin, 273 Conn. 266, 280-81, 869 A.2d 640 (2005), our
Supreme Court specifically stated that the same standard of determining
the admissibility of scientific evidence applies to cases tried before a court
as those tried before a jury.
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“Beyond these general requirements regarding the
admissibility of expert testimony, [t]here is a further
hurdle to the admissibility of expert testimony when
that testimony is based on . . . scientific [evidence].
In those situations, the scientific evidence that forms
the basis for the expert’s opinion must undergo a valid-
ity assessment to ensure reliability. . . . In Porter, this
court . . . held that scientific evidence should be sub-
jected to a flexible test, with differing factors that are
applied on a case-by-case basis, to determine the relia-
bility of the scientific evidence. . . . Following . . .
Porter . . . scientific evidence, and expert testimony
based thereon, usually is to be evaluated under a thresh-
old admissibility standard assessing the reliability of
the methodology underlying the evidence and whether
the evidence at issue is, in fact, derived from and based
upon that methodology . . . which has been referred
to as the fit requirement.” (Citations omitted; footnote
omitted; internal quotation marks omitted.) Maher v.
Quest Diagnostics, Inc., 269 Conn. 154, 168, 847 A.2d
978 (2004).

We also note that the defendant has raised both an
evidentiary and a constitutional claim. “[T]he federal
constitution require[s] that criminal defendants be
afforded a meaningful opportunity to present a com-
plete defense. . . . The sixth amendment . . . [guar-
antees] the right to offer the testimony of witnesses,
and to compel their attendance, if necessary, [and] is
in plain terms the right to present a defense, the right
to present the defendant’s version of the facts as well
as the prosecution’s to the jury so that it may decide
where the truth lies. . . . When defense evidence is
excluded, such exclusion may give rise to a claim of
denial of the right to present a defense. . . . A defen-
dant is, however, bound by the rules of evidence in
presenting a defense. . . . Although exclusionary
rules of evidence cannot be applied mechanistically to
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deprive a defendant of his rights, the constitution does
not require that a defendant be permitied to present
every piece of evidence he wishes.” (Emphasis added;
internal quotation marks omitted.) State v. Sampson,
174 Conn. App. 624, 635, 166 A.3d 1, cert. denied, 327
Conn. 920, 171 A.3d 57 (2017); see also State v. Rogers,
183 Conn. App. 669, 679-80, 193 A.3d 612 (2018). Guided
by these principles, we address each of Allard’s prof-
fered opinions in turn.

A

The defendant first argues that the court improperly
precluded Allard from testifying that an individual in a
stressful situation may overreact on the ground that this
opinion constituted knowledge common to the average
person, and therefore expert testimony was unneces-
sary. The state counters that the court did not abuse
its discretion in concluding that this opinion did not
require expert testimony. We agree with the court’s con-
clusion.

During the Porter hearing, Allard testified that an
individual trained in the physiological effects of the
chemical cocktail caused by a stressful situation acts
more appropriately than an untrained person. He
explained that untrained individuals “are more likely
to overreact . . . because they . . . are not comfort-
able with the fear, and as a consequence they are just
trying to stop the fear anyway they can.” Following a
question from the court, Allard conceded that he could
not identify a study to support the position that an
untrained individual generally overreacts to a violent
confrontation.

In concluding that expert testimony was not needed
to present this opinion to the fact finder, the court
stated: “Everybody knows that. I think that’s what is
governed by the [Appellate Court’s] decision in [State
v. Campbell, 149 Conn. App. 405, 88 A.3d 1258, cert.
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denied, 312 Conn. 907, 93 A.3d 157 (2014)]. A lay person
knows that under stress people can—can overreact to
situations. I think that’s within the realm of the person’s
everyday experience. . . . So I don’t think that is in
need to an expert opinion.”

In State v. Campbell, supra, 149 Conn. App. 408, the
victim struck the defendant’s brother in the head after
a verbal disagreement. The victim then challenged the
defendant to a fight, who responded by shooting the
victim with a pistol. Id., 408-409. On appeal, the defen-
dant claimed, inter alia, that the court improperly had
precluded his expert witness, a psychiatrist, about the
“fight or flight” response to the perception of danger.
Id., 427-28. The state agreed with the trial court that
“human reactions to stressful circumstances that give
rise to a fight or flight response are matters that fall
within the common experience of the average juror.”
Id., 430. In affirming the decision of the trial court, we
stated: “The proffered testimony . . . was an attempt
to provide expertise on inferences which lay persons
were equally capable of drawing from the evidence. It
is only when an expert witness has a special skill or
knowledge, beyond the ken of the average juror, on the
particular subject at issue that his testimony can be
helpful and, accordingly, should be admitted.” (Internal
quotation marks omitted.) Id.

In the present case, we emphasize that “[i]t is well
settled that [t]he true test of the admissibility of [expert]
testimony is not whether the subject matter is common
or uncommon, or whether many persons or few have
some knowledge of the matter; but it is whether the
witnesses offered as experts have any peculiar knowl-
edge or experience, not common to the world, which
renders their opinions founded on such knowledge or
experience any aid to the court or the jury in determin-
ing the questions at issue.” (Emphasis added; internal
quotation marks omitted.) State v. Leniart, 333 Conn.
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88, 142, 215 A.3d 1104 (2019). Furthermore, the need
for an expert is determined on a case-by-case basis
and is dependent on whether the issues are sufficiently
complex to warrant the use of expert testimony as an
aid to the court. State v. Buhl, 321 Conn. 688, 700, 138
A.3d 868 (2016). We agree with the court’s conclusion
that the fact that a person may overreact in a stressful
situation is not beyond the ken of the average fact
finder. Accordingly, the court did not abuse its discre-
tion in excluding this portion of Allard’s testimony.

B

The defendant next argues that the court abused its
discretion in preventing Allard from testifying that the
chemical cocktail causes certain physiological effects
and that a person in a stressful situation may experi-
ence a blackout. Specifically, he contends that the court
improperly subjected these two opinions to the Porter
test.’ The state counters that the court correctly deter-
mined that these two opinions needed to satisfy the
Porter standard before they could be admitted into evi-
dence. We agree with the state.

We begin with the relevant legal principles. “In [State
v. Porter, supra, 241 Conn. 57], [our Supreme Court]
followed the United States Supreme Court’s decision
in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), and
held that testimony based on scientific evidence should
be subjected to a flexible test to determine the reliability
of methods used to reach a particular conclusion. . . .
A Porter analysis involves a two part inquiry that
assesses the reliability and relevance of the witness’
methods. . . . First, the party offering the expert testi-
mony must show the expert’s methods for reaching
his conclusion are reliable. . . . Second, the proposed

1In this appeal, the defendant does not argue that the court erred in its
Porter analysis, only that it was not subject to the Porter threshold test for
scientific evidence.
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scientific testimony must be demonstrably relevant to
the facts of the particular case in which it is offered,
and not simply be valid in the abstract. . . . Put
another way, the proponent of scientific evidence must
establish that the specific scientific testimony at issue
is, in fact, derived from and based [on] . . . [scien-
tifically reliable] methodology.” (Internal quotation
marks omitted.) State v. Edwards, 3256 Conn. 97, 124,
156 A.3d 506 (2017); see also State v. Montanez, 185
Conn. App. 589, 618-19, 197 A.3d 959 (2018), cert.
denied, 332 Conn. 907, 209 A.3d 643 (2019); State v.
Campbell, supra, 149 Conn. App. 42627 (trial court acts
as gatekeeper to ensure fact finder hears only relevant
evidence grounded in scientific fact and not conjecture
and speculation).!’

This court has recognized that “[a]lthough [our
Supreme Court] in Porter explicitly adopted the Daub-
ert test to determine the admissibility of scientific evi-
dence . . . [it] did not explicitly overrule Connecticut
precedent regarding the evidence to which such a test
should apply. Prior to Porter, [our Supreme Court] had
recognized that the Frye [v. United States, 293 F. 1013
(D.C. Cir. 1923)] test for admissibility should not apply
to all expert testimony, but only to that which involves
innovative scientific techniques . . . . In Porter [our
Supreme Court] recognized that Daubert’s vagueness
as to how and when to apply the factors of the test was
necessary. . . . In order to maintain flexibility in

0 In State v. Maner, Superior Court, judicial district of Waterbury, Docket
No. CR-08-0375803 (July 19, 2011), the court identified the four situations
when expert testimony of innovative scientific techniques is not subject to
a Porter analysis. “The first occurs when established techniques [are] applied
to the solution of novel problems. . . . The second situation is when the
scientific principles have become so well established that an explicit Daubert
analysis is not necessary for admission of evidence thereunder. . . . The
third situation is when the evidence simply requires jurors to employ their
own powers of observation and comparison. . . . The fourth situation is
when the testimony in not truly scientific.” (Citations omitted; internal
quotation marks omitted.) Id.
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applying the test, [it] did not define what constitutes
scientific evidence.” (Internal quotation marks omit-
ted.) State v. Furbush, 131 Conn. App. 733, 754, 27 A.3d
497 (2011); see also State v. Griffin, 273 Conn. 266,
276, 869 A.2d 640 (2005).

In his argument at the Porter hearing, defense counsel
stated that Allard was not offering a scientific opinion.
The court disagreed and, referencing the Porter stan-
dard, indicated that its function was to ensure (1) that
the proffered scientific evidence was predicated on reli-
able scientific methods and procedures and (2) that the
evidence was relevant to the facts of the case. It then
summarized Allard’s opinions regarding the physiologi-
cal effects of the chemical cocktail'! and the blackouts
that may occur during a traumatic event.'?> Applying the
Porter standard to these facts, the court determined that
the proffered testimony of Allard was inadmissible.’

' As we noted previously, the court stated: “I mean, that’s clearly scientific.
I mean that’s physiological. That’s medicine. I don’'t know how one can
claim that that’s not scientific. And he—he outlines a number of . . . physio-
logical effects, visual narrowing, auditory exclusions, increased heartrate,
decreased breathing, loss of fine motor skills, flash of white light. But he
also indicated that it’s totally based on the self-reporting of police officers.
There’s—there’s no published studies on this. He’s not published on it. He’s
not aware of anyone else publishing on it. There’s no known error rate. The
self-reporting hasn’t been analyzed or scrutinized to any degree. It’s just
accepted as wisdom because police officers said it occurred.”

12 Specifically, the court stated: “Now he testified he knows of studies but
couldn’t identify any. He didn’t know the methodology used. He said it
wasn’t based on any scientific studies, and he couldn’t identify any identifi-
able frequency that they occur. And again, this is physiological. It's—it’s
medicine. . . . He also indicated that his opinions weren't generally
accepted in the relevant scientific community. He didn’t say they weren't.
He just didn’t say they were.”

3 The court noted that the defendant bore the burden of establishing the
reliability of Allard’s opinions. It also pointed to the fact that the defendant
had failed to demonstrate that Allard’s opinions were accepted in the general
scientific community, that the evidence had not been subjected to testing
or a peer review, that Allard did not possess an undergraduate or graduate
degree relevant to the scientific opinions he sought to give and that his
opinions were based on the subjective reporting of the people he trained
in police procedure, rather than objectively verifiable criteria. Further, the
court pointed to Allard’s inability to identify specifically the scientific studies
that would support his opinions.
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On appeal, the defendant argues that the court should
not have conducted a Porter analysis on Allard’s opin-
ions. Specifically, he contends that Allard’s “testimony

. . was based on his education, experience and obser-
vations made in the field of use of force situations [and
he did not] seek to diagnose the defendant, nor did
[Allard’s opinions] rely on the results of any scientific
tool or protocol.” Simply stated, the defendant contends
that Allard’s proffered opinions regarding the physiolog-
ical effects of the chemical cocktail and the possibility
of a blackout following his encounter with the victim
did not constitute scientific evidence. See, e.g., State v.
Vumback, 68 Conn. App. 313, 329, 791 A.2d 569 (2002),
aff'd, 263 Conn. 215, 819 A.2d 250 (2003). In support,
he relies on State v. Reid, 254 Conn. 540, 757 A.2d 482
(2000), State v. Borrelli, 227 Conn. 153, 629 A.2d 1105
(1993), and State v. Hasan, 205 Conn. 485, 534 A.2d
877 (1987).

In State v. Griffin, supra, 273 Conn. 266, our Supreme
Court recited the analytic framework for determining
whether a Porter analysis is necessary and summarized
its decision in Reid and Hasan. “[O]ur initial inquiry is
whether the [evidence] at issue . . . is the type of evi-
dence contemplated by Porter. . . . State v. Reid,
supra, 2564 Conn. 549, and State v. Hasan, supra, 205
Conn. 490, are useful starting points in our analysis. In
Reid, we concluded that microscopic hair analysis is
not the type of evidence that is subject to a threshold
determination of reliability under Porter. . . . We
explained that, [a]lthough [the expert witness’] training
[was] based in science, he testified about a subject that
simply required the jurors to use their own powers
of observation and comparison. . . . The challenged
evidence in Retd included an enlarged photograph dis-
playing a microscopic image of the defendant’s hair
strand, side-by-side with a hair strand recovered from
the victim’s clothing, and expert testimony explaining
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the similarities and particular features of the hair
strands. . . . Because [t]he jurors were free to make
their own determinations as to the weight they would
accord the expert’s testimony in the light of the photo-
graph and their own powers of observation and compar-
ison . . . we concluded that the admissibility of the
challenged evidence was not contingent upon satisfying
the Porter test. . . .

“Similarly, in State v. Hasan, supra, 205 Conn. 490,
[w]e concluded that [a] podiatrist’s testimony [concern-
ing the probability that a pair of sneakers would fit the
defendant’s feet] was not scientific evidence subject to
the Frye test because the podiatrist merely compared
the footwear to the defendant’s feet. . . . Accord-
ingly, [we determined that] the jury [was] in a position
to weigh the probative value of the testimony without
abandoning common sense and sacrificing independent
judgment to the expert’s assertions based on his special
skill or knowledge. . . . [T]he podiatrist’s testimony
concerned a method, the understanding of which [was]
accessible to the jury . . . and the value of the exper-
tise lay in its assistance to the jury in viewing and
evaluating the evidence. . . . As we recently noted,
Hasan and Reid stand for the proposition that evidence,
even evidence with its roots in scientific principles,
which is within the comprehension of the average juror
and which allows the jury to make its own conclusions
based on its independent powers of observation and
physical comparison, and without heavy reliance
upon the testimony of an expert witness, need not
be considered scientific in nature for the purposes of
evidentiary admissibility.” (Citations omitted; empha-
sis added; footnote omitted; internal quotation marks
omitted.) State v. Griffin, supra, 276-78.

In the present case, Allard’s two proffered opinions
regarding the physiological effects of the chemical
cocktail and that a person in a stressful situation may
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blackout are inapposite to the facts of Reid and Hasan,
where the jurors were asked to use their independent
powers of observation and physical comparison. Here,
the fact finder would need to rely on the testimony of
Allard with respect to the physiological effects of the
chemical cocktail and a possible blackout. Further, the
fact finder would not be in a position to reach a conclu-
sion with respect to these topics based on its indepen-
dent powers of observation and physical comparison.
Thus, we conclude that the defendant’s reliance on Reid
and Hasan is misplaced.

Additionally, we are not persuaded by the defendant’s
argument based on State v. Borrelli, supra, 227 Conn.
153. In that case, the defendant argued, inter alia,
that expert testimony regarding battered woman'’s syn-
drome! did not meet the test of admissibility of scien-
tific evidence as stated in the then controlling case of
Frye v. United States, supra, 293 F. 1013. State v. Bor-
rellt, supra, 162—-63. In rejecting that argument, our
Supreme Court relied on the principle that the Frye
test did not apply to all types of expert testimony, even
if scientific concepts are involved. Id., 163.

The expert witness in Frye testified about his obser-
vations, based on his educational background and expe-
rience, regarding a large group of battered women. Id.,
165. “He did not offer any opinion as to whether [the
victim] was a battered woman or whether she exhibited
the typical behavioral characteristics of a battered
woman. [The expert] did not apply any scientific instru-
ment or test to specific evidence in the case, nor did
he use battered woman’s syndrome as a diagnostic
tool. Finally, he did not apply any scientific test to a

" The expert witness defined the syndrome “as referring to the behavioral
and psychological consequences that many victims, but by no means all
victims, experience as a consequence of living in domestic violence situa-
tions.” (Internal quotation marks omitted.) State v. Borrelli, supra, 227
Conn. 168.
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hypothetical question posed by the state.” Id., 164-65.
Instead, his testimony was focused on characteristics
commonly found in relationships that involve domes-
tic violence and the behaviors exhibited by an individ-
ual experiencing battered women’s syndrome, which
include remaining in a relationship with the abuser,
delaying or failing to report the abuse, minimizing or
denying the harm suffered and reporting the dangerous
situation to the police or a health care provider and
then recanting it at a later date. Id., 168—69.

The present case is distinguishable from Borrelli. The
expert in Borrelli testified about the typical behaviors
of victims of domestic abuse who experienced battered
women’s syndrome. See also State v. Vumback, supra,
68 Conn. App. 330-32 (expert testimony regarding
behaviors of children subjected to sexual abuse may
act under certain circumstances not scientific evidence
subject to Porter). Here, Allard testified about the chem-
istry regarding the secretion of adrenaline and nor-
adrenaline by the adrenal gland and the resulting physi-
ological effects of this chemical cocktail. Relying on a
scientific study, he identified some of these effects as
“the numbing of the—of the brain, the auditory exclu-
sion, the visual narrowing, the fine motor skills that are
lost as a consequence of blood going from the brain.”
Allard also relied on a psychological study to support
his opinion that the chemical cocktail distorted percep-
tion and long-term memory. During cross-examination,
Allard specifically acknowledged that all of the physio-
logical reactions he had mentioned were based on the
chemistry of the body. He also explained that a blackout
that may occur during a traumatic encounter consti-
tuted a physiological reaction to peak stress. Allard
based this opinion on his research, including experi-
mental and psychological studies.

In contrast to the testimony in Borrelli regarding
the possible behaviors of victims of domestic violence
who suffered from battered women’s syndrome, Allard
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testified about the specific chemical and physiologi-
cal effects of adrenaline and noradreline on the body
when an individual experiences a stressful event. Allard
also discussed the potential physiological reaction of
ablackout as result of a traumatic or stressful situation.
His testimony was premised on scientific studies. This
specific scientific testimony, distinguishable from the
testimony regarding possible behaviors in Borrelli,
needed to be evaluated pursuant to the threshold admis-
sibility standard set forth in Porter. See, e.g., State v.
West, 274 Conn. 605, 630, 877 A.2d 787, cert. denied,
546 U.S. 1049, 126 S. Ct. 775, 163 L. Ed. 2d 601 (2005).
Simply stated, we are not persuaded that these two
proffered opinions fit within the holding of Borrells.
Accordingly, we conclude that the court did not abuse
its discretion in subjecting these two proffered opinions
to a Porter analysis.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT ». RANDY G.*
(AC 41488)

Lavine, Elgo and Moll, Js.
Syllabus

The defendant, who had been on probation in connection with his conviction
of the crime of criminal violation of a protective order, appealed to this
court from the judgment of the trial court revoking his probation and
sentencing him to forty-four months of incarceration. During his proba-
tion period, the victim, who was the defendant’s former girlfriend, gave
a statement to the police in which she stated that the defendant had
come to her home, looked in her window and then left the premises
on a bicycle. Thereafter, the defendant was arrested and charged with
violating the condition of his probation that required him to comply

*In accordance with federal law; see 18 U.S.C. § 2265 (d) (3) (2012); we
decline to identify any party protected or sought to be protected under a
protective order or a restraining order that was issued or applied for, or
others through whom that party’s identity may be ascertained.
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with a protective order in effect, which prohibited him from contacting
the victim and required him to stay 100 yards away from her. Held:

1. The defendant could not prevail on his claim that the trial court abused
its discretion by admitting into evidence a police report concerning his
prior arrest relating to the underlying conviction, which was based on
his claim that the report was unreliable hearsay because it included
details of a home invasion and an assault charge that the state had
nolled; that court properly admitted the police report into evidence as
reliable hearsay, as it is well settled that probation proceedings are
informal and that strict rules of evidence do not apply to such proceed-
ings, in which a broad evidentiary standard is applied, and because a
probation hearing is merely a reconvention of the original sentencing
hearing, the court could consider types of information properly consid-
ered at that hearing, including evidence of crimes for which the defen-
dant was charged but not prosecuted.

2. Contrary to the defendant’s claim, the trial court did not abuse its discre-
tion in refusing to admit into evidence a police report that was related
to the victim’s criminal complaint against a previous boyfriend: although
the defendant claimed that the police report would have shown the
victim’s pattern of making false claims against former boyfriends and,
therefore, would have impeached her credibility, defense counsel admit-
ted on the record that there was no indication that the victim’s prior
complaint was false, and the police report failed to show any bias or
prejudice on the victim’s part against the defendant; moreover, the
defendant’s claim was inherently problematic because he was, in effect,
asking this court to conclude that a victim’s trustworthiness is directly
related to the number of criminal complaints that he or she has filed,
and because the defendant’s evidentiary claim failed, his constitutional
claim that the exclusion of the police report violated his due process
right to confront witnesses against him also failed.

Argued September 20, 2019—officially released January 21, 2020
Procedural History

Information charging the defendant with violation of
probation, brought to the Superior Court in the judicial
district of Hartford, geographical area number twelve,
and tried to the court, Oliver, J.; judgment revoking
the defendant’s probation, from which the defendant
appealed to this court. Affirmed.

James B. Streeto, senior assistant public defender,
for the appellant (defendant).
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Denise B. Smoker, senior assistant state’s attorney,
with whom, on the brief, were Gail P. Hardy, state’s
attorney, and Adam B. Scott, supervisory assistant
state’s attorney, for the appellee (state).

Opinion

LAVINE, J. The defendant, Randy G., appeals from
the judgment of the trial court finding him in violation
of his probation pursuant to General Statutes § 53a-32.
On appeal, the defendant claims that the court abused
its discretion by (1) admitting into evidence a police
report from the underlying case in which he was con-
victed and (2) refusing to admit evidence of the victim’s
criminal complaint against a previous boyfriend. We
affirm the judgment of the trial court.

The record reveals the following facts and proce-
dural history that inform our analysis of the defendant’s
claims on appeal. Prior to the events at issue in the
present appeal, the defendant and the victim lived
together and had a child together. Sometime thereafter,
the court issued a protective order against the defen-
dant to protect the victim. On January 5, 2017, while
the protective order was in effect, the defendant went
to the victim’s apartment, physically assaulted her, and
fled on their child’s bicycle. The defendant was charged
with criminal violation of a protective order, failure to
comply with fingerprint requirements, larceny in the
sixth degree, and assault in the third degree. The defen-
dant pleaded guilty to criminal violation of a protective
order on February 8, 2017 (underlying conviction), and
the state nolled the remaining charges. On April 27,
2017, the defendant was sentenced to four years of
incarceration, execution suspended after 120 days, and
three years of probation.

The defendant was released from the custody of the
Commissioner of Correction on May 4, 2017, and signed
his conditions of probation on May 15, 2017. Those
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conditions required the defendant to comply with the
protective order in effect, which prohibited him from
contacting the victim and required him to stay 100 yards
away from her. On May 23, 2017, the victim contacted
the defendant’s probation supervisor, Thomas Buikus
II, and informed him that the defendant had come to
her home, harassed her, and vandalized her property.
On the same date, she gave a statement to Officer Juan
Rivera III of the East Hartford Police Department, relat-
ing that she heard a banging noise outside of her apart-
ment and, after investigating, saw the defendant look-
ing in her window. She further stated that the defendant
had come to her apartment on a bicycle, and, after
about ten minutes, he left the premises on the bicycle.

An arrest warrant was issued for the defendant on
August 3, 2017, for his violation of probation by failing to
adhere to the no contact condition. The state thereafter
charged the defendant with violation of probation, and,
following a hearing, the court found that the defendant
had violated the conditions of his probation, revoked
his probation, and sentenced him to forty-four months
of incarceration. This appeal followed. Additional facts
will be set forth as necessary.

I

The defendant first claims that the court abused its
discretion by admitting into evidence during the viola-
tion of probation hearing a police report concerning
his prior arrest relating to the underlying conviction
because it contained inadmissible hearsay. More specif-
ically, the defendant claims that the report was improp-
erly admitted under the business record exception to
the hearsay rule and as reliable hearsay, and because
it contained double hearsay.

During the probation violation hearing, Rivera testi-
fied as a witness for the state. The following examina-
tion transpired:



January 21, 2020 CONNECTICUT LAW JOURNAL Page 139A

195 Conn. App. 467 JANUARY, 2020 471

State v. Randy G.

“[Defense Counsel]: And are you aware of the . . .
victim [having] a history of calling the East Hartford
Police Department with similar complaints?

“[Rivera]: I was not—

“IThe Prosecutor]: Objection, Your Honor, rele-
vance. . . .

“[Defense Counsel]: I would claim it only as to her
credibility, Your Honor.

“IThe Prosecutor]: She’s not testified, Your Honor.

“The Court: It's overruled. You can answer, if you
know, officer.

“IRivera]: The only—I knew from looking up her his-
tory that she was involved with a case within a few
months prior. That was pretty much all I knew.

“[Defense Counsel]: With another defendant?
“[Rivera]: No, I believe it was with [the defendant].”

The state then conducted redirect examination of
Rivera.

“IThe Prosecutor]: Officer Rivera, you indicated on
cross-examination that you checked the incidents for
[the defendant] previously that [the victim] was
involved with. Do you—and you indicated that there
was an arrest by Officer Sanzo with regard to [the
defendant]?

“IRivera]: Yeah. At the same apartment, Officer Sanzo
had an arrest with him.

“IThe Prosecutor]: Can you identify that document
for the court?

“[Rivera]: Yeah, this is . . . the case report for Offi-
cer Sanzo at 126 Silver Lane.
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“IThe Prosecutor]: And was that document taken in
the ordinary course of business?

“IRivera]: Correct.

“[The Prosecutor]: And it’s prepared by the East Hart-
ford Police Department in the ordinary course of
business?

“[Rivera]: Yes.

“IThe Prosecutor]: And is it kept by them in that
same regard?

“[Rivera]: Yes.

“IThe Prosecutor]: And was it made at or around the
time of the incident that it purports to document?

“[Rivera]: Yes.

“IThe Prosecutor]: I'd offer state’s exhibit 4 as a full
exhibit at this time, Your Honor. . . .

“IDefense Counsel]: Your Honor, I'm going to object
to this document as hearsay because Officer Sanzo isn’t
here to testify about it. And this officer didn’t . . . cre-
ate the report. . . .

“IThe Prosecutor]: It is hearsay, Your Honor. I've
indicated a[n] . . . exception to the hearsay rule, a
business record. I would also indicate that its relevance
is made clear through the defendant’s cross-examina-
tion of this witness, Your Honor. And I would also
indicate that it goes to, being that this is a two tiered
hearing, one that indicates the defendant’s ability to
conform to the conditions of probation . . . . If Your
Honor indeed finds him in violation of probation, that
this document would go to that issue. . . .

“[Defense Counsel]: . . . Your Honor . . . in my
direct examination, we didn’t really touch on any of
the bases of the underlying conviction. And it doesn’t
appear that this witness has personal knowledge of the
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prior arrest as to indicate what would be required for
a disability as a business record. I understand the court
may be able to look at it as part, but it’s just simply in
terms of liability.

“The Court: Well, the business record exception does
not require that the authenticator be the author, and
this is a violation of probation hearing, reliable hearsay
is allowed. I'll offer it both for adjudication and dispo-
sition.

“[Defense Counsel]: All right, thank you, Your
Honor.”

We first note that “the Connecticut Code of Evidence
does not apply to proceedings involving probation. Sec-
tion 1-1 (d) (4) of the Connecticut Code of Evidence
specifically provides: The Code, other than with respect
to privileges, does not apply in proceedings such as,
but not limited to, the following . . . [p]roceedings
involving probation.” (Internal quotation marks omit-
ted.) State v. Megos, 176 Conn. App. 133, 146, 170 A.3d
120 (2017). “It is well settled that probation proceedings
are informal and that strict rules of evidence do not
apply to them. . . . Hearsay evidence may be admitted
in a probation revocation hearing if it is relevant, reli-
able and probative. . . . At the same time, [t]he pro-
cess . . . is not so flexible as to be completely unre-
strained; there must be some indication that the infor-
mation presented to the court is responsible and has
some minimal indicia of reliability.” (Internal quotation
marks omitted.) Id.; see also State v. Giovannt P., 155
Conn. App. 322, 327, 110 A.3d 442 (“[h]earsay evidence
may be admitted in a probation revocation hearing if
it is relevant, reliable and probative”[internal quotation
marks omitted]), cert. denied, 316 Conn. 909, 111 A.3d
883 (2015).
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On appeal, the defendant claims that the trial court
abused its discretion by admitting the police report!
under the business record exception to the hearsay rule
and, further, because the court “sua sponte broadened
the bases for admission to include reliable hearsay”
although the police report did not meet the standards
for reliable hearsay. The defendant argues that the
police report was unreliable because “[i]t details a very
violent attack and home invasion,” even though the
defendant was convicted only on the charge of criminal
violation of a protective order, and not on the assault
charge, which was nolled.” The defendant further claims
that the police report was improperly admitted because
it contained double hearsay, insofar as the report docu-
mented statements made by the victim and her then
boyfriend. In response, the state argues that the police
report was indeed reliable because the report was pre-
pared by a police officer in the course of his duties
shortly after the incident in question and was corrobo-
rated at least in part by another officer who testified
at the hearing, the victim testified that the defendant
previously had violated protective orders that had been
put in place against him, and the defendant testified at
the hearing that he was arrested and convicted twice
in 2013 and once in 2017 for violating protective orders
in place to protect the victim.

We disagree with the defendant’s characterization of
the court’s ruling. We construe the court’s ruling to
indicate that the police report was ultimately admitted
as reliable hearsay. We consider the trial court’s admis-
sion of the police report as reliable hearsay particularly
mindful of the following principles. “The evidentiary
standard for probation violation proceedings is broad.

! That report described the incident leading to the defendant’s arrest for
criminal violation of a protective order and assault.

2 Although the defendant’s argument pertains to the fact that the assault
charge against him was nolled, we note that the charges of larceny and
failure to comply with fingerprint requirements against him were also nolled.
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. . . [T)he court may . . . consider the types of infor-
mation properly considered at an original sentencing
hearing because a revocation hearing is merely a recon-
vention of the original sentencing hearing. . . . The
court may, therefore, consider hearsay information, evi-
dence of crimes for which the defendant was indicted
but neither tried nor convicted, evidence of crimes
for which the defendant was acquitted, and evidence
of indictments or informations that were dismissed.”
(Internal quotation marks omitted.) State v. Megos,
supra, 176 Conn. App. 147. After reviewing the record,
we conclude that the court did not abuse its discretion
in admitting as reliable hearsay the police report from
the underlying case in which the defendant was con-
victed. Because the report was properly admitted as
reliable hearsay, we need not address the defendant’s
claims related to the business record exception.?

II

The defendant’s second claim is that the court abused
its discretion by failing to admit evidence of the victim’s

? The defendant also claims on appeal that his due process right to confront
and cross-examine adverse witnesses, pursuant to Morrissey v. Brewer, 408
U.S. 471, 489, 92 S. Ct. 2593, 33 L. Ed. 2d 484 (1972), was violated because
he was not able to confront the author of the police report, as well as the
victim and her then boyfriend who gave statements to the police. See State
v. Shakir, 130 Conn. App. 458, 466-468, 22 A.3d 1285, cert. denied, 302 Conn.
931, 28 A.3d 345 (2011). The defendant did not preserve this constitutional
claim because he failed to raise an objection that provided opposing counsel
and the court with fair notice of that claim. See id., 462 (claim unpreserved
where defendant objected solely on basis of unreliable hearsay); State v.
Crespo, 190 Conn. App. 639, 647, 211 A.3d 1027 (2019) (claim unpreserved
where defendant never argued that court was required to conduct balancing
test to determine whether due process right was violated). Because the
defendant failed to preserve the claim, it is not reviewable by this court. It
is also on this basis that the record is inadequate to afford the defendant
review pursuant to State v. Golding, 213 Conn. 233, 567 A.2d 823 (1989), as
modified by In re Yasiel R., 317 Conn. 773, 781, 120 A.3d 1188 (2015). See
State v. Crespo, supra, 648. To the extent that the defendant separately
makes a purely evidentiary claim on double hearsay grounds, this claim
was not preserved because the defendant did not make an objection based
on double hearsay before the trial court.
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criminal complaint against a previous boyfriend and,
therefore, violated the defendant’s due process right to
confront witnesses against him. We disagree.

The following additional facts and procedural history
are relevant to our disposition of this claim. At the vio-
lation of probation hearing, defense counsel proffered
a police report from 2014, which was prompted by the
victim’s complaint against a previous boyfriend, John
Henry (Henry police report). Defense counsel sought
to use the Henry police report to impeach the victim’s
credibility with regard to bias, interest, or prejudice
against the defendant. Defense counsel argued that
the Henry police report showed the victim’s “prejudice
against old boyfriends, and calling the police on [them].”
Counsel further argued that the report was similar to
the present incident because there was little proof to
support the victim’s allegation insofar as when the
responding officer arrived, ‘no one was there.” The
prosecutor objected on the basis of relevance, because
the prior incident involved a different time, location,
and individual. The court sustained the prosecutor’s
objection because there was no indication that the vic-
tim’s prior complaint was false and, therefore, the court
concluded, the evidence was not relevant.*

“Ordinarily, [o]ur standard of review regarding chal-
lenges to a trial court’s evidentiary rulings is that these
rulings will be overturned on appeal only where there
was an abuse of discretion and a showing by the defen-
dant of substantial prejudice or injustice. . . . In
reviewing claims that the trial court abused its discre-
tion, great weight is given to the trial court’s decision
and every reasonable presumption is given in favor of
its correctness. . . . We will reverse the trial court’s

4 When questioned on the falsity of the victim’s complaint made against
Henry in 2014, defense counsel admitted: “I don’t have any indication it
was construed to be false, Your Honor. Simply they didn’t find him at the
apartment and there was further investigation to follow.”
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ruling only if it could not reasonably conclude as it did.”
(Internal quotation marks omitted.) State v. Young, 63
Conn. App. 794, 798, 778 A.2d 1015, cert. denied, 258
Conn. 903, 782 A.2d 140 (2001).

“[R]evocation of [probation] is not part of a criminal
prosecution and thus the full panoply of rights due
a defendant in such a proceeding does not apply to
[probation] revocations. . . . A probation revocation
hearing must lead to a final evaluation of any contested
relevant facts and consideration of whether the facts
as determined warrant revocation. . . . A probationer
is entitled to be heard and show, if possible, that a
violation did not occur. The inquiry is a narrow one
and the process should be flexible enough to consider
evidence including letters, affidavits, and other material
that would not be admissible in an adversary criminal
trial. . . .

“The process, however, is not so flexible as to be
completely unrestrained; there must be some indication
that the information presented to the court is responsi-
ble and has some minimal indicia of reliability. . . .
Both the probationer . . . and the [s]tate have inter-
ests in the accurate finding of fact and the informed
use of discretion—the probationer . . . to insure that
his liberty is not unjustifiably taken away and the [s]tate
to make certain that it is neither unnecessarily inter-
rupting a successful effort at rehabilitation nor impru-
dently prejudicing the safety of the community. . . .
[T]he state, as well as the probationer, has an interest
in a reliable determination of whether probation has
been violated.” (Citations omitted; emphasis in original;
internal quotation marks omitted.) Id., 799-800.

On appeal, the defendant claims that the court
improperly excluded the Henry police report because
it would have shown a pattern of the victim making
false or exaggerated claims against former boyfriends
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and, therefore, would have impeached the victim’s cred-
ibility. Defense counsel admitted on the record that
there was no indication of falsity in the victim’s criminal
complaint about Henry in the report. The defendant
also argues, somewhat contrarily, that the evidence was
not offered as to the victim’s veracity, but as to bias,
and, therefore, the evidence did not need to be false to
be relevant. The defendant, however, failed to present
any evidence of bias on the part of the victim against
the defendant.’ On the basis of the foregoing, it is appar-
ent that the Henry police report failed entirely to show
bias or prejudice on the part of the victim against the
defendant. The defendant’s claim is also inherently
problematic because he is, in effect, asking this court
to conclude that a victim’s trustworthiness is directly
related to the number of criminal complaints that he
or she has filed. We conclude that the court did not
abuse its discretion in excluding the Henry police
report. Because the defendant’s evidentiary claim fails,
his constitutional claim also fails. See State v. Durdek,
184 Conn. App. 492, 511 n.10, 195 A.3d 388, cert. denied,
330 Conn. 934, 194 A.3d 1197 (2018).

The judgment is affirmed.

In this opinion the other judges concurred.

% In support of his argument, the defendant cites to State v. Cortes, 276
Conn. 241, 256, 885 A.2d 153 (2005), for the proposition that the end of an
emotionally charged sexual relationship “generates greater bias and motive
to fabricate accusations than an argument between friends or acquain-
tances.” The defendant, however, failed to present evidence that the end
of his relationship with the victim was emotionally charged and, further,
failed to present evidence that the victim’s relationship with Henry was
sexual in nature and ended emotionally.



